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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. 
The subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is now 
before the AAO again on appeal. The appeal will be rejected. 

The petitioner is a restaurant. It seeks fo employ the beneficiary permanently in the United States as 
an Italian specialty cook. As required by statute, the petition is accompanied by a Form ETA 750, 
Application for Alien Employment Certification, approved by the United States Department of 
Labor (DOL). The director determined that the petitioner had not established that it had the 
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition. The director denied the petition on January 27, 2009. 

The petitioner subsequently filed a timely appeal on February 23, 2009. In a decision dated July 31, 
2012, the AAO upheld the director's determination that the petitioner failed to establish that it had 
the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the 
visa petition. The AAO also determined that the petitioner failed to establish that it is a successor
in-interest to the entity that filed the labor certification. The cover page of the AAO's decision 
instructed the petitioner that it may file either a motion to reopen or a motion to reconsider the 
AAO's decision pursuant to the requirements found at 8 C.F.R. § 103.5. 

The petitioner subsequently attempted to file another appeal on September 3, 2012. The AAO, 
however, does not exercise appellate jurisdiction over its own decisions. The AAO only exercises 
appellate jurisdiction over matters that were specifically listed at 8 C.F.R. § 103.1(f)(3)(iii) (as in 
effect on February 28, 2003). For instance, in the event that a petitioner disagrees with an AAO 
decision, the petitioner can file a motion to reopen or a motion to reconsider in accordance with 
8 C.F.R. § 103.5. In this matter, the AAO would have had jurisdiction over a timely motion if the 
petitioner had checked box D ("I am filing a motion to reopen a decision"), box E ("I am filing a 
motion to reconsider a decision"), or box F ("I am filing a motion to reopen and a motion to 
reconsider a decision") on the Form I-290B, Notice of Appeal or Motion. In this case, however, the 
petitioner checked box B ("I am filing an appeal. My brief and/or additional evidence will be 
submitted to the AAO within 30 days"). 1 Therefore, the appeal is improperly filed and must be 
rejected on this basis pursuant to 8 C.F.R. § 103.3(a)(2)(v)(A)(J). 

1 The Form I-290B does not indicate that the petitioner intended to file a motion. If that was the 
petitioner's intent, the AAO notes that the petitioner has not filed a proper motion to reopen or motion 
to reconsider. The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part, that "[a] motion to 
reopen must state the new facts to be provided in the reopened proceeding and be supported by 
affidavits or other documentary evidence." Based on the plain meaning of "new," a new fact is found 
to be evidence that was not available and could not have been discovered or presented in the previous 
proceeding. In this matter, the petitioner presented no facts or evidence with the I-290B that may be 
considered "new" under 8 C.F.R. § 103.5(a)(2) and that could be considered a proper basis for a motion 
to reopen. The motion to reopen would be dismissed for this reason. 



(b)(6)

Page 3 

Therefore, as the appeal was not properly filed, it will be rejected. 

ORDER: The appeal is rejected. The AAO's previous decision dated July 31, 2012 shall not be 
disturbed. The petition remains denied. 

Moreover, the AAO would not consider the additional evidence submitted by the petitioner and 
received by the AAO on November 13, 2012, 105 days after the AAO' s July 31, 2012 decision. The 
regulations at 8 C.F.R. § 103.5(a)(1)(i) require that motions to reopen and reconsider be filed within 
30 days of the underlying decision, except that failure to timely file a motion to reopen may be 
excused in the discretion of United States Citizenship and Immigration Services (USCIS) where it is 
demonstrated that the delay was reasonable and was beyond the affected party's control. The 
petitioner has not established that such an exception is warranted here. Even if the petitioner incorrectly 
checked box Bon the Form I-290B and intended to file a motion, the submission of evidence beyond 
the 30 day period is not allowed for motions. 

In addition, the regulation at 8 C.F.R. § 103.5(a)(3) provides: 

Requirements for a motion to reconsider. A motion to reconsider must state the 
reasons for reconsideration and be supported by any pertinent precedent decisions 
to establish that the decision was based on an incorrect application of law or Service 
policy. A motion to reconsider a decision on an application or petition must, when 
filed, also establish that the decision was incorrect based on the evidence of record 
at the time of the initial decision. 

The Form I-290B would not qualify for consideration as a motion to reconsider under 8 C.F.R. § 
103.5(a)(3) because the petitioner did not establish that the AAO made an erroneous decision based 
on the evidence of record at the time of the initial decision, and the motion was not supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or USCIS policy. The motion to reconsider would be dismissed for this reason. 

Furthermore, the motion would be dismissed for failing to meet an applicable requirement. The 
regulation at 8 C.F.R. §§ 103.5(a)(1)(iii) lists the filing requirements for motions to reopen and 
motions to reconsider. Section 103.5(a)(1)(iii)(C) requires that motions be "[a]ccompanied by a 
statement about whether or not the validity of the unfavorable decision has been or is the subject of 
any judicial proceeding." In this matter, the I-290B does not contain the statement required by 
8 C.F.R. § 103.5(a)(l)(iii)(C). The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which 
does not meet applicable requirements must be dismissed. Therefore, because the instant I-290B did 
not meet the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)(C), it would also be 
dismissed for this reason. 


