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PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.P.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

)~~ 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and the petitioner appealed the decision to the Administrative Appeals Office (AAO). The AAO 
dismissed the appeal and. the petitioner has filed a motion to reopen and reconsider the AAO's 
decision. The motion will be granted, the previous decision by the AAO, dated July 31, 2012, will 
be affirmed, and the petition will remain denied. 

The petitioner is an electric motor service company. It seeks to employ the beneficiary permanently 
in the United States as an electric motor repair worker. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification (labor 
certification), approved by the United States Department of Labor (DOL). The director determined 
that the petitioner failed to submit sufficient evidence to establish that the petitioner had the 
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition. The petitioner appealed the director's decision, and submitted additional documents on appeal. 
The AAO dismissed the appeal, affirming the director's decision that the petitioner had not established 
its continuing ability to pay the proffered wage. 

The record shows that the motion is properly filed and timely. The procedural history in this case is 
documented by the record and incorporated into the decision. Further elaboration of the procedural 
history will be made only as necessary. 

The motion to reopen qualifies for consideration under 8 C.F.R. § 103.5(a)(2) because the petitioner 
is providing new facts with supporting documentation not previously submitted. The petitioner 
indicates that it does have the ability to pay the proffered wage to the beneficiary, and has submitted 
supporting evidence. 

As set forth in the AAO's decision, dated July 31, 2012, the issue in this case is whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petitiOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 
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The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
§ 204.5( d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing 's Tea House, 16 I&N Dec. 158 
(Acting Reg'l Comm'r 1977). 

Here, the Form ETA 750 was accepted on December 18, 2003. The proffered wage as stated on the 
Form ETA 750 is $18.00 per hour ($37,440 per year). 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon motion.1 

The evidence in the record of proceeding shows that the petitioner is structured as an S corporation. 
On the petition, the petitioner claimed to have been established in 1932 and to currently employ 35 
individuals. According to the tax returns in the record, the petitioner's fiscal year is based on a 
calendar year. On the Form ETA 750B, signed by the beneficiary on October 20, 2003 the 
beneficiary did not claim to have worked for the petitioner at the time of filing. The petitioner has 
submitted complete tax returns for 2007. The petitioner also indicated that balance sheets and the 
totality of the petitioner's circumstances should be considered. The AAO previously reviewed this 
evidence and found that the petitioner had not established its ability to pay the beneficiary the 
proffered wage through an analysis of wages paid, its net income or its net current assets. 

On motion, the petitioner does not directly address the AAO's findings on its ability to pay the 
proffered wage, and the petitioner has not submitted evidence regarding its ability to pay the 
beneficiary' s proffered wage which overcomes the AAO's prior decision. The petitioner submits 
only the first page of its income tax returns for 2002, 2003, 2004, 2005, 2006, 2008, and 2009 as 
well as copies of balance sheets from 2001 through 2011, a letter from the petitioner's General 
Foreman, petitioner's business history, a list of customers, a copy of the company's webpage, a 
company brochure, and photographs of its trucks and equipment. The petitioner indicates that the 
AAO should not focus on the petitioner's net income or net current assets as reported on its income 
tax returns and instead should also consider information such as that which was submitted, an 
accountant's letter previously submitted, balance sheets, financial statements etc. 

Counsel's reliance on unaudited financial records is misplaced. The regulation at 8 C.F.R. 
§ 204.5(g)(2) makes clear that where a petitioner relies on financial statements to demonstrate its 
ability to pay the proffered wage, those financial statements must be audited. As there is no 

1 The submission of additional evidence on motion is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on motion. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 



(b)(6)

Page 4 

accountant's report accompanying these statements, the AAO cannot conclude that they are audited 
statements. Unaudited financial statements are the representations of management. The unsupported 
representations of management are not reliable evidence and are insufficient to demonstrate the 
ability to pay the proffered wage. 

The three types of evidence required by regulation under 8 C.P.R. § 204.5(g)(2) are annual reports, 
federal income tax returns, or audited financial statements. The petitioner has not submitted a full 
income tax return for any year except 2007, or any of the other prescribed evidence. Nor, has it 
indicated why this evidence is unavailable, or should not be required. The AAO indicated in its 
decision, dated July 31, 2012, that the totality of circumstances were examined in this case and were 
found to be insufficient to overcome the lack of regulatory required evidence and the director's 
findings of the petitioner's inability to pay the proffered wage from the priority date onward. 

On motion, the petitioner submits the first page of federal income tax returns for the years 20022 

through 2009. According to the information presented the net income (net loss) on Form 1120S for 
the years 2002 through 2009 is as follows: 

• In 2002 net income was ($147,665). 
• In 2003 net income was ($208,557). 
• In 2004 net income was $35,589. 
• In 2005 net income was $189, 809. 
• In 2006 net income was $47,559. 
• In 2007 net income was $48, 164. 
• In 2008 net income was ($48,111). 
• In 2009 net income was ($439, 808). 

As discussed in the AAO's prior decision, an S corporation's income may be found on either Line 21 
of Form 1120S, or on Schedule K. As the petitioner has not provided complete returns for 2003 to 
2006 or 2008 and after, the AAO is prevented from determining the petitioner's net income. Even if 
the income reported on the pages of the income tax returns were conclusive they would only 
demonstrate the petitioner's ability to pay in 2005, 2006 and 2007. Therefore, according to the 
evidence presented, the petitioner did not demonstrate sufficient net income to pay the proffered 
wage in 2003,2004,2008, and 2009. 

The petitioner has not submitted any new evidence upon motion to determine its net current assets 
for the relevant years and so it has still not demonstrated sufficient net current assets to pay the 
proffered wage to the beneficiary. 

Counsel also indicates that the petitioner's continued growth in sales averaging $3 million annually 
for the years 2001 through 2011 should be considered in demonstrating its ability to pay. The 

2 As the priority date is December 18, 2003, the petitioner's 2002 income tax returns are only 
relevant to the AAO's consideration of the totality of the petitioner's circumstances. 
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petitioner offers its balance sheets for the years 2001 through 2011 to demonstrate this assertion. 
However, balance sheets are not one of the prescribed forms of evidence indicated in the regulations 
and the petitioner has not sufficiently explained why they should be accepted in lieu of such required 
evidence. 

Upon again reviewing the totality of the circumstances in the case, the petitiOner has not 
demonstrated an ability to pay the proffered wage from the priority date until the beneficiary 
receives lawful permanent residence. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg'l Comrn'r 
1967). Although the petitioner indicates it has achieved continued growth in sales and submits a list 
of purported clients, there is no specific information in the record to demonstrate the current or 
continued retention of the petitioner by this list of companies from the priority date onward. Further, 
this current list of clients cannot evidence the petitioner's past ability to pay the proffered wage. A 
visa petition may not be approved based on speculation of future eligibility or after the petitioner 
becomes eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 
(Reg'l Comm'r 1978); Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm'r 1971). The AAO notes 
that even if the totality of the petitioner's circumstances had been favorable, this cannot stand in 
place of the regulatory required evidence that was not provided with the petition, or appeal, or on 
motion. 

Moreover, although the petitioner did not submit complete federal tax returns for any year except 
2007, the variations in the net income determined with the information provided, does not in fact 
demonstrate the company's viability and its continuing ability to pay the proffered wage from the 
priority date of December 18, 2003 until the beneficiary receives lawful permanent residence. 
Therefore, the petitioner has not overcome the ground for denial. 

On motion, the petitioner has not established that it had the ability to pay the beneficiary's proffered 
wage from the priority date. Therefore, the petitioner has not overcome the grounds for denial in the 
director's decision, or the AAO's decision. 

Beyond the decision of the director, and the AAO, the petitioner has also not established that the 
beneficiary is qualified for the offered position. The petitioner must establish that the beneficiary 
possessed all the education, training, and experience specified on the labor certification as of the 
priority date. 8 C.F.R. § 103.2(b )(1), (12). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 
(Acting Reg'l Comm'r 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 
1971 ). In evaluating the beneficiary's qualifications, US CIS must look to the job offer portion of the 
labor certification to determine the required qualifications for the position. USCIS may not ignore a 
term of the labor certification, nor may it impose additional requirements. See Madany v. Smith, 696 
F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart 
Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (151 Cir. 1981). 

In the instant case, the labor certification states that the offered position requires two years of 
experience. The petitioner submitted a letter from dated November 26, 2008. 
The author indicates his title as Supervisor. The letter states that the beneficiary was employed from 
October 2003 until the date of the letter. This experience is not listed on the labor certification, 
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which was signed by the beneficiary on October 20, 2003. In Matter of Leung, 16 I&N Dec. 2530 
(BIA 1976), the Board's dicta notes that the beneficiary's experience, without such fact certified by 
DOL on the beneficiary's Form ETA 750B, lessens the credibility of the evidence and facts 
asserted. 

Further, the majority of this purported experience occurred after the December 18, 2003 priority 
date. To be eligible for approval, a beneficiary must have all the education, training, and experience 
specified on the labor certification as ofthe petition's priority date. See Matter of Wing 's Tea House, 
16 I&N 158 (Act. Reg. Comm. 1977). 

The petitioner also submitted a letter from Golden Star Electric Motors, dated August 6, 2003. 
However, the author's full name is unclear, and the author's job title is also not provided despite 
being required by regulation. See 8 C.P.R. § 204.5(g)(1) and (1)(3)(ii)(A). Moreover, the job 
description of the beneficiary' s duties is vague, providing only a job title and stating that the 
beneficiary is "fully conversant his well work all sort of A.C.D.C. AND MOTOR WINDING etc." 
Further, the letter only indicates that he was employed "regularly" since July 2000 until the date of 
the letter, but does indicate whether the purported employment was full-time, or part-time. 
Therefore, the AAO cannot determine the full extent or length of his experience with Golden Star 
Electric Motors, based on the evidence submitted. Thus, the petitioner has not demonstrated that 
the beneficiary possessed the required experience for the job offered on the labor certification at the 
priority date. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (91

h Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. Therefore, while the motion to reopen and reconsider is granted, the 
petition will remain denied. 

ORDER: The motion to reopen and reconsider the previous decision of the AAO is granted. 
The petition remains denied. 


