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U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave, N.W., MS 2090 

tl!~:"ettf.i~~~~90 ~- -- ----- ----, --- ~ ~P 
and IIIllliigration 
Services : 

Date: 
MAR 0 7 2013 

Office: NEBRASKA SERVICE CENTER FILE: 

IN RE: Petitioner: 
Beneficiary: 

PETITION: · Immigrant Petitio~ for Alien Worker as a Skilled Worker or Professional Pursuant to Section _ -
· 203(b)(3) ofthe Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF-OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please fmd the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

'' . . .. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
in accordance with the instructions on Form-I-290B, Notice of Appeal or Motion, with a fee of$630. The 
specific requirements for filing such ·a motion cail be fouild at 8 C.F.R. § 103.5. Do not file any motion 
directly with tbe AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed 
within 30 days of the decisiQn that the motion seeks to reconsider or reopen. 

on Rosenberg r:-·· 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Nebmska Service Center denied the immigrant visa petition and the 
Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before 
the AAO on a ·motion to reopen and a motion to reconsider. The motion to reopen will be granted. 
The motion to reconsider the petition will be granted and the matter reconsidered. Upon review of 
the matter, the AAO's prior decision (July 21, 2010) is affirmed. The petition remains denied. 

The petitioner i~ a motel. It seeks to employ the beneficiary permanently in the United.States as 
a motel manager. As required by statute, the petition is accompanied by a Form ETA 750, 
Application for Alien Employment Certification (priority date - April 16, 2001 ), approved by the 
United States Department ofLabor (the DOL). The director determined that the petitioner had 
not established that it had the continuing ability to pay the beneficiary the proffered wage of 
$71,300 beginning on the priority date of the visa petition. The director denied the petition 
accordingly. · · 

The record shows that the motion to reopen and motion to reconsider are properly flied. The 
procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

The regulation at 8 C.F.R § 103.5 provides in pertinent part that "a motion to reopen must state 
the new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." "New" facts are those that were not available and could not reasonably 
have been discovered or presented . in the previous proceeding. A motion that does not meet 
_applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent deCisions to establish that the decision was based on an incorrect application 
of law or [USCIS] policy; and (2) establish that the decision was incorrect based on the 
evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does 
not meet applicable reqUirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). 

As noted above, "a motion to reopen must state the. new facts to be provided in the reopened· 
proceeding and be supported by affidavits or other documentary evidence." ''New" facts are 
those that were not available and could not reasonably have been discovered or presented in the 
previous proceeding.· A motion that does not meet applicable reqUirements shall be dismissed. 
In this instance, the petitioner presented copies of its federal tax returns for 2007, 2008. and 2009 
which were not available when the initial appeal was filed. The petitioner references those tax 
returns in asserting that the record establishes the petitioner's continuing ability to pay the 
proffered wage from the priority date onward. The motion to reopen is . granted and the 
proceeding is reopened for consideration of the new evidence submitted. 

The motion to. reconside{ is granted and the matter shall. be reconsidered .. The petitioner stated 
reasons . for reconsideration citing precedent decisions in support of its request for· 
reconsideration. 
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Counsel's motion asserts that under a totality of the circumstances, the petitioner can establish its 
continuing ability to pay the proffered wage from the priority date onward and relies on Matter 
of Sonegawa, 12 I&N Dec. 612 (BIA 1967) . in support of that proposition. The AAO does not 

. agree and considered Sonegawa in its previous decision denying the petitioner's appeal. As 
previously noted by the AAO in its July 21, 2010 decision, the petitioning entity in Sonegawa 
had been in business for over 11 years and routinely earned a gross annual income of about 
$100,000. During the year in which the petition was filed in that case, the petitioner changed 
business locations and paid rent on both the old and new locations for five .months. There . were 
large moving costs and also a period of time. when the petitioner .was unable to . do regular 
business. The Regional Comniissioner determined that the petitioner's prospects . for a 
resumption of successful business operations were well established. The petitioner was a fashion 
designer whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed Caiifornia women . . The petitioner lectured on fashion design at design 
and fashion shows throughout the United States and at colleges and universities iii California. 
The Regional Commissioner's determination in Sonegawa wa5 based, in part, on the petitioner's 
sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS 
may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as 
the number of years the petitioner has been doing business, the established historical growth of · 
the petitioner's business, the overall number of employees, the occurrence of any 
uncharacteristic business expenditures or losses, the petitioner's reputation within its industry, 
whether the beneficiary is r~placing a former employee or an outsourced service, or any other 
evidence that USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

The facts of the instant case are distinguisha}?le from those in Sonegawa. As noted above, the 
petitioner in· Sonegciwa had unique business occurrences which adversely affected its regular 
business performance. For ex~ple, that petitioner had moved its business during the course of 
the year and was forced, for a temporary period of time, to cease operations. The move caused 
substantial nonrecurring increased business expenses that were uncharacteristic for that 
petitioner's business operations. The present petitioner states that the petitioner had some doWn 
years and that its profitability had been affected by renovation and expansion expenses. The 
AAO noted in its July 21, 2010 decision that no evidence of unusual or extraordinary business 
expenses, brought about by expansion or otherwise, is · included in the record. Again, the . 
petitioner failed to present evidence of any ·such unusual occurrences in support of its Motion to 
Reopen and Motion to Reconsider. As such, any such assertions are without evidentiary value 
and shall not be considered. Going· on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). · 

In the instant case, the petitioner's gross receipts decreased each year from 2002 through· 2004, 
before increasing in 2005, 2006 and 2007. The 2008 and 2009 tax returns submitted by the 
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petitioner with Its motion show that gross receipts decreased in 2008 from its 2007 gross · 
receipts, and decreased further in 2009. The record does not establish historical growth for the 
petitioner during the years in question. As noted in. the AAO's July 21, 2010 decision, the 
petitioner failed to establish the ability to pay the proffered wage in 2003, 2004 or 2005. The· 
petitioner submitted later evidence in its 2007, 2008 and 2009 tax returns rather than additional, 
evidence to establish that it could pay the beneficiary's proffered wage in 2003, 2004 and 2005.1 

The 2008 tax return submitted with the petitioner's motion also fails to show sufficient .net 
income or net current assets to pay the proffered wage in that year as well. 

· The petitioner states with its motion that officer compensation is flexible and couid be reduced to. 
pay the proffered wage .. The petitioner failed to produce any evidence from the petitioner's 
officers that they were willing or able to reduce officer compensation to pay the proffered wage. 

· Further, as noted in the AAO's July 21, 2010 decision, the officer compensation paid in all but 
one yea? and wages paid by the petitioner are ·not substantial and do not. establish that the 
petitioner had the ability to pay the proffered wage in 2003, 2004 or 2005. The record does not 
contain evidence of the petitioner's reputation in the industry which would lead to the conclusion 

. that it is likely that· the petitioner had the ability to pay the proffered wage during the years in 
question. 

The petitioner stated in its original filing, 3 appeal and on motion that the beneficiary would work 
on a full-time basis and replace three employees who performed management duties on a part-. . . 

1 As noted in the AAO's prior decision, the petitioner's tax returns reflect the followi~g: 2003 
Net Income ($12,342); 2004 Net Income $18,753; 2005 Net Income ($6,991); 2003 Net Current 
Assets $14,160; 2004 Net Current Assets $7,244; 2005Net Current Assets ($48,323). 
2 Officer compensation in all but one year was only $13,000, significantly less than the proffered 
wage. Even if all the officer compensation was added to the petitioner's net income or net 
current assets in 2003, 2004 and 2005, the petitioner could not establish its ability to pay the 
beneficiary's proffered wage. Additionally, the AAO cannot conclude that this would be 
realistic as the officer would have no compensation left to support himself. Counsel asserts that 
the officer is paid $75,000 ·and that the beneficiary will take over his work and salary. The tax 
returns show that the officer was orily paid that amount in one year and $13,000 in every other 
year. It is incumbent on the petitioner to resolve any inconsistencies in the record· by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent 
competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Doubt 
~aston any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability 
and sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 
19 I&N Dec. 582, 591 (BIA 1988). 
3 Both the director and the AAO considered this issue and noted that the termination of those 
workers, their positions and duties have not be.en documented. The director also noted that if 
those part-time employees completed other kinds of work the beneficiary could not replace them. 
The AAO additionally noted, that even if those worker's wages were considered in 2003 and 
2004, the petitioner still would be unable to establish its ability to pay the proffered wage. 
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· time basis. Those employe~s are designated below and were paid wages in 2005 and 2006 as 
indicated: 

• Employee 
• AC 
• FM 
• MD 

2005 Wages 
$20,667~03 

$21,057.80 
$28,054.22 

2006 Wages 
$22,621.29 

. $21,131.28 
$32,240.00 

In general, wages atready paid to others are not available to prove the ability to pay the wage 
proffered to the beneficiary at the priority date of the petition and continuing fo the 'present. 
Moreover, there is no evidence that the position of the above listed employees involves the same 
duties as those set forth in the Form ETA 750. The petitioner has not documented the position or 
duties performed by the workers who would have· been replaced by the beneficiary. If those 
employees performed other kinds of work, then the beneficiary could not have replaced them. 
The director noted this in his decision and the petitioner failed to submit sufficient evidence on 
appeal to overcome this defiCiency. Additionally, as the petitioner cites to three workers, even if 

·.part-time, it is not clearly realistic that the beneficiary would ~e on all the work of three 
employees. Doubt cast on any aspect of the petitioner's -proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. Matter of Ho, 19 I&N Dec. at 591. 

r 

Upon consideration of the foregoing, the AAO affirms its decision that the petitioner has failed 
to establish the petitioner's ability to pay the beneficiary's proffered wage. 

In visa petition proceedings, the burden of proving eligibility remains entirely with the petitioner.· 
Section 29.1 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The motion to reopen is granted and the proceeding is reopened. The motion to 
reconsider is granted and the petition was reconsidered. The previous ·decision of the 
AAO dated July 21, 2010 is affirmed. The petition remains denied .. 


