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DATE: MAY 0 3 2013 

INRE: Petitioner: 
Beneficiary: 

U.S. Department ()f Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S .. Citizenship 
and lll11Iligration 
Services 

Office: NEBRASKA SERVICE CENTER FILE: 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS 

Enclosed please find the decision of the AAO in your case. All of the documents related to this matter have 
been returned to the office that originally decided your case. Please be advised that any further inquiry that 
you might have concerning your case must be made to that office. 

Thank you, 

IW~a-
Ron Rosenberg 

Acting Chief,, Administrative Appeals Office 
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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. 
The petitioner appealed the director's decision which was dismissed by the Administrative Appeals 
Office (AAO). The petitioner filed a motion to reopen and reconsider the AAO's decision. The matter 
is again before the AAO. The motion to reopen and reconsider is granted. The AAO affirms the 
dismissal of the appeal. The petition remains denied. ' 

The petitioner is an acute care hospital. It seeks to employ the beneficiary permanently in the United 
States as a registered nurse. As required by statute, the petition is accompanied by an ETA Form 
9089, Application for Alien Employment Certification, approved by the United States Department of 
Labor (DOL). The director determined that the petitioner had failed to submit a valid prevailing 
wage determination in accordance with 20 C.P.R. § 656.40. The director denied the petition 
accordingly. 

On April 9, 2009, the petitioner filed an appeal of the director's decision to the AAO. On September 
27, 2012, The AAO dismissed the petitioner's appeal under its authority for de novo review. See 
Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). In its decision, the AAO found that the petitioner 
had failed to submit a valid prevailing wage determination in accordance with 20 C.P.R. § 656.40. 
The AAO additionally found that the petitioner had not established its ability to pay the proffered 
wage from the priority date. 

The regulation at 8 C.P.R.§ 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new 
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary 
evidence." 

Based on the plain meaning of "new," a new fact is found to be evidence that was~not available and 
could not have been discovered or presented in the previous proceeding.1 

8 C.P.R. § 103.5(a)(3) states, in pertinent part: 

A motion to reconsider must state the reasons for reconsideration and be supported by 
any pertinent precedent decisions to establish that the decision was based on an incorrect 
application of law or Service policy. A motion to reconsider a decision on an 
application or petition must, when filed, also establish that the decision was incorrect 
based on the evidence of record at the time of the initial decision. 

In the instant case, the motion to reopen and reconsider qualifies for consideration under 8 C.P.R. § 
103.5(a)(2) and (3). 

In the instant case, the petitioner submits the following evidence on motion: a copy of an agreement 
between and the 

1 The word "new" is defined as· "1. having existed or been made for only a short time ... 3. Just 
discovered, found, or learned <new evidence> . " WEBSTER'S II NEW RivERSIDE UNIVERSITY 
DICTIONARY 792 (1984)(emphasis in original). 
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dated July 1, 2004 to June 30, 2007; an email from Labor 
Representative, to undersigned counsel dated October 16, 2012; a partial 
CO_I)J of the Collective Bargaining Agreement (CBA) between and the 

a copy of a brochure from a copy of an 
employment letter from HR Manager of dated 
October 23, 2012; copies of the beneficiary's Forms W-2 for the years 2007, 2008, 2009, 2010, and 
2011; and copies of paycheck stubs issued to the beneficiary for August 7, 2007, December 7, 2007, 
and August 24, 2012 to October 5, 2012. 

In his brief on motion, counsel argues that pursuant to 20 C.F.R. § 656.40(b ), the wage rate set forth in 
the CBA is considered the prevailing wage, and therefore, obtaining a prevailing wage determination 
(PWD) from the State Workforce Agency (SWA) "is dispensed with." 

The regulation at 20 C.F.R. § 656.15(b) provides, 

(b) General documentation requirements. A Schedule A application must include: 

(1) An Application for Permanent Employment Certification form, which includes a 
prevailing wage determination in accordance with §656.40 and §656.41. 

Additionally, the regulation at 20 C.F.R. § 656.40(b)(1) provide,s, 

Except as provided in paragraphs (e) and (f) of this section, if the job opportunity is 
covered by a collective bargaining agreement (CBA) that was negotiated at arms
length between the union and the employer, the wage rate set forth in the CBA 
agreement is considered as not adversely affecting the wages of U.S. workers 
similarly employed, that is, it is considered the "prevailing wage" for labor 
certification purposes. 

The regulations permit the CBA to establish the wage rate, however, nothing in the regulations 
provides for an exception to obtaining a PWD from the SWA. Additionally, the PWD submitted 
with the petition and labor certification was valid until June 30, 2007. The regulations require that 
the petitioner submit the petition within the validity period of the PWD. See 20 C.F.R. § 656.40(c). 
In this case, the petition and accompanying labor certification were filed on July 25, 2007. 
Accordingly, the PWD was not valid on the date of filing. Although counsel submitted two 
additional PWDs on appeal, one of the PWDs was not valid at the time of filing the immigrant visa 
petition, and the other PWD lists a prevailing wage higher than the offered wage. Therefore, the 
petitioner has not overcome the grounds for denial. 

On motion, counsel also argues that the petitioner should be found to have the ability to pay the 
proffered wage as evidenced by the beneficiary's Forms W-2 for the years 2007 through 201.1. 

In determining the petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner has paid the beneficiary the full proffered wage each year from the priority date. If the 
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petitioner has 'not paid the beneficiary the full proffered wage each year, USCIS will next examine 
whether the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffered wage.2 If the petitioner's net income or net current assets is 
not sufficient to demonstrate the petitioner's ability to pay the proffered wage, US CIS may also 
consider the overall magnitude of the peti~ioner's business activities. See Matter of Sonegawa, 12 
I&N Dec. 612 (Reg'l Comm'r 1967). 

In the instant case, the petitioner did not pay the beneficiary the full proffered wage for 2010. The 
petitioner paid the beneficiary a wage of $57,110.8(?, which is less than the proffered wage. The 
petitioner has failed to submit any of the evidence as provided by tpe regulation at 8 C.P.R. 
§ 204.5(g)(2). Thus, the petitioner's net income and net current assets cannot be determined. Further, 
the petitioner failed to establish that factors similar to Sonegawa existed in the instant case, which 
would permit a conclusion that the petitioner had the ability to pay the proffered wage despite its 
shortfalls in wages paid to the_beneficiary, net income and net current assets. 

Accordingly, after considering the totality of the circumstances, the petitioner has also failed to establish 
its continuing ability to pay the proffered wage to the beneficiary since the priority date. 

ORDER: The motion to reopen and reconsider is grantyd. The AAO's previous decision is 
affirmed. The petition remains denied. 

2 See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (151 Cir. 2009); Elatos Restaurant Corp. 
v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 
736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 

--647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983); and Taco Especial v. Napolitano, 696 F. 
Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-1517 (6th Cir. filed Nov. 10, 2011). 


