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DATE: _ . OFFICE: NEBRASKA SERVICE CENTER 
MAY 0 6 2013 · . . 

lNRE: Petitioner: 
Benefi(;ia_ry: 

U.S. .Department ofllomeland Security 
U.S. Citizenship and 1111migration Services 
Admini~trat_ive Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
W~hingu>li, DC 20529-2090 

U.S. Citizenship 
and. Immigration 
Services 

FILE: 

PETITION: Im111igraJ')l Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: . 

INSTRUctiONS~ 

Enclosed pleas~ fi,nd the decision of the Administrative Appeals Office in your case. All of the documen.ts 
related to this matter have been returned to tlle office that originally decided your case. PleaSe be advised that 
any further inquiry that you might have concerning your case mu_st be made to that office. 

If you believe the AAO inappropriately applied the 1a,w in reaching its decision, or you have additional 
information that you wish to have considered, you may file a rnoti<m to reconsider or a motion to reopen in 
accordance with the !nst~ctions on Form I-290B, Notic.e of Appeal or Mot,ion, with a fee of $630. The 
specific requirements· for filing such a motion cal) be found at 8 C.F.R. § 1035. Do not file any· motion 
~ir~ctly with~tbe AAO. Please be aware that 8 C.F.R. §· 103.5(~)(1)(i) requires any motion to be filed wittli)l 
30 day$ oftb~de~:;!sioo that the molion ~eeks to reconsider or reopen: 

Thaok you, 

A~~-
Ron Rosenberg 

Acti(lg Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Nebraska Sei'Vice Center (director), denied the employmel)t•based 
immigrant vis~ petit.ion. The petitioner appealed the decision to the Administrative Appeals Office 
(AAO). The appeal will be dismissed. · 

The petitioner describes itself as a knitting manufact\lr~r. It seeks to permanently employ the 
beneficiary in ~he United States as a textile engineer. The petitioner requests classificatiOIJ. of the 
beneficiary as ·a professional or skilled worker purSuant to ~ction 203(b)(3)(A) of the lmriligration and 
Nationality Act (the Act);· 8 U.S.C. § 1153(b)(3)(A). The petition is accompanied by a labor 
certificati(>n approved by the U.S. Department of Labor. 

The director's decision revoking the petition concl11des that the petitioner failed to establish the 
beneficiary's compliance with the educational requirements of the labor certification. r 

The record shows that the appeal is propedy filed and makes a specific allegatiop of error in law or 
fact. The procedural history in this C~$e is documented by the record and incorporated into the 
decision. Further elaboration of the proceduntl history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). the AAO considers all pertinent_ evidence in the record, including new evidence properly 
submitted upon appeal.1 

. · 

On February 28, 2013, the AAO sent the petitioner a Notiee of Intent to Pismiss and Derogatory . 
Information (NOID) and Request for Evidence (RFE) with a copy to counsel. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 0 .S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of prefer¢nce classitication to quallfied irilifligrant_s 
Who . are capable, at the . time of petitioning for classification uncier this paragraph, of performing 
skilled labor (requi.Jipg at least two years training or eXperi¢nce), not of a temporary natUre, for 
which qllalified workers are not available in the United States. Section 203(b)(3)(A)(ii) Of the Act, 
8 U.S.C. § 1153(b)(3)(A)(li), also provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members oftbe professions. 

A petitioner mi,l_st e$tablish that the beneficiary possessed aU the education, training, and experience 
specified on the labor certification as of the priority d~te. 8 C._F.R. § 103.2(b)(l), (12). See Matter of 
Wing's Tea House, 16 I&N Dec. 158, 159 (Acting Reg. Comm. 1977); see also Matter off(atigbak, 
14 I&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary's qua1ifications, U.S. 
Citizenship and linmigtation Services (USCIS) must look to the job offer port,ion of the labor 
certification to determine the required qualifications for the position. USCIS tnay not igr1ore a term 

1 Th~ submission of C!.dditional evidence on appeal is allowed by tbe instructions to the Form 1·290B, 
which ate incorporated imo the regulations by 8 C.F.R. § 103.2(a)(l). The record in the instant case 
provides no reason to preclude considerat.ion of any of the documents newly submitted on appeal. 
See Matter ofSotiano, 19 I&N Dec. 764 (BIA 1988). 
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of the labor certification, nor may it impose adc:iJtional requirements .. See Madany v. Smith, 696 F .2d 
1008 (D.C. Cir. 1983); K.R.K. lrv~ne, Inc. v. [.andori., 699 F.2d 1006 (9th Cit. ·1983); Stewart Infra~ 
Red Commissary~~ Massachusetts, Inc. v. Coomey, 661 F.2d 1 (ls1 Cir.1981). 

The minimum education, training, expf!rietu:;e and other special requirements require<:l to perform the 
duties of the offered position are set fortb at Pan A, Items 14 and 15 of the labor certification. The 
labor certification states that the offered position bas the following miniimim requirements: 

EDUCATION 
Grade Schoof: [olank] 
High School: [blank] 
College: 4 years 
College Degtee Required: Bachelor's Degree 
Major Field of Study: Computer Science or Engineering 
TRAINING: [blank] 
EXPERIENCE: 2 years in the job offered 
QpiER SPE~IALREOUIREMENTS: [blank] 

Part 13, Item l1 of the labor certification fails to state that tbe beneficiary has any education related t9 
the offered position. 

The record contains a copy of a document purported to be tbe beneficiary's Bachelor of Science 
dipJom~ from the _ 

The record also contains an evaluation of the benefic@y's credentials prepared by 
on December 10, 2003. The evaluation concludes that 

, the beneficiary's Bach~lor of Science in Electrical Engineering degree from the 
· is equiva1ent to a Bachelor o.f Science in Electrical Engineering from a 

regionally accredited educational institution in tbe UI:t.ited States. 

USCIS may, in its discretion, use as advisory opinions statements submitted as expert t~stimony. See 
Matter of Caron International, 19 I&N Dec. 791, 795 (Commr, l988). However, USCIS · is 
ultimately responsible for making the fin~ deten:nination regarding an alien's eligibility for the 
benefit sought. ld. The submission of letters from experts supporting the petition is not presumptjve 
evidence of. eligibility. USCIS may evaluate the content of the letters as to whether they support the 
alien's eligibility. See id. at 795. USCIS may give less weight to an opinion that is not corroborated, 
i.n accord with other inform-ation or is in any way questionable. /d. at 795. See qlso Matter of Soffici, 
:zz I&N Pee. 158, 165 (Commr. 1998) (citing Matter of Treasure Ctaft of California, 14 I&N Dec. 
190 (Reg. Commr, 1974)); Matter of D-R~, 25 I&N Dec. 445 (BIA 2011)(ex;pert witness testimony 
may be given different weight depending on the extent of the expert's qualifications or the relevance, 
reliability, and probative value of tbe testimony). 

The AAO has reviewed the Electronic Database for Global Education (EDGE) created by the 
American Association of CoHegiate Registrars and Admissions Officers (AACRAO). According to 
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its websit_e, AACRAO is "a nonprofit, voluntary, professional 3$SOciatlon of more than 11 ,000 
higher education admissions and registration professionals who represent more than 2,600 
institutions ancl agencies i_n the United States and in over 40 countries around the world." See 
http://www.~ctao,org!About-AA~RAO.aspx. Its mission "is to serve and advance higher education 
by provi<lmg leadership in academic and enrollment services." /d. EDGE is "a web-based resource 
for the evah,J.ation offoreign educational credentials." http://edge,~cn:1o.org/info.php. Authors for 
EDGE must work with a publication consultant and a Coiul¢il Liaison with AACRAO's National 
Com:u:;il on the Evaluation of Foreign Educational Credential_s.2 lf placement. recommendations are 
inducted, the Council Liaison works with the author to give f~edback and the publication is subject 
to fi_v_al r~view by the ~ntire Council. /d. USCIS considers EDGE to be a reiiable, peer-reviewed 
so"'rce of information about foreign credentials eqtiivalencies. 3 

According to EDGE, a diploma (or Teudat) from Israel is comparable to "two years of university 
study i1;1 the United States;'' and a Bachelor's degree from Israel is comparable to a "bachelor's 
degree in the United States." 

B<~se(J 011. the conclusions of EDGE, the evidence in tbe record is not sufficient to establish that the 
\ be11.efici~ possesses the foreign equivalent of a U.S. bachelor's degree in computer science or 

engineering as required by the terms of the laboF certification. Tbe MO informed the petitioner of 
EDGE's conclt1sions in the February 28, 2013 Notice of Intent to Deny and Request for Evidence 
(NO!DIRPE) and -a copy of the EDG:E reports were attached_. Tbe AAO allowed the petitioner 45 
days in wlri,ch to submit a response. The AAO informed the petjtjo11er that failure to respond to the 
NOIPIRFE ~ould result in dismissal. since the AAO could not substantively adjudicate the appeal 
·without tbe information reque~ted. The failure to subtnjt requested evidence that precludes a material 
1i1;1e of inquiry shall be grounds for denying the petition:. See S C.P.R. § 103.2(b)(l4). 

2 See An ' Author's Guide -to Creating AACRAO International Publications available at 
http://www.aacrao.org/Libraries/Publications _Documents/GUIDE_ TO_ CREATING_ INTERN A TIO 
NAL PUBLICATIONS l.sflb.ashx. _ 
3 In Colifluence Intern.; /~c. v. Holder, 2009 WL 825793 (D.Minn. Ma.rch 27, 2009), the court 
deterrpjned tlllit the AAO provided a rational explanation for its te)i(l.nce oo information provided by 
AACRAO to support its decision. ln .Tiseo Group, Inc. v. Napolitano, 2010 WL 3464314 
(E.D.Mich. August 30, 2010), the court found th_at USClS had properly weighed the eva}UC!,tion_s 
submitted and the information obtained from EDGE to conclude that the alien's three-year foreign 
"baccalaureate'' and foreign "Master's" degree were only comparable to a U.S. bachelor's degree. 
In Sunshine Rehab Services, inc. 2010 WL 3~25442 (E.D.Micb. August 20, 2010), the court upheld 
a USCIS determination tbat lhe alien's three-year bachelor's degree was not a foreign equivalent 
degree to a U.S. bachelor's degree, Specifically, the court concluded that USCJS was entitled to 
prefer the. information in EDGE and did not abuse it$ discretion in reaching its conclusion. The 
court i:ilso noted that the labor certification itself required a degree and did not allow for the 
combination of education and experiehee. 
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In response to the NOID/RFE, the petitioner provided no additional evidence to address the 
conclusions of EDGE. Since the petitioner failed to submit evidence that precludes a material line of 
inquiry, the petition will be denied pursuant tQ 8 C.F.R. A 103.2(b)(14). 

After reviewing <ll.l of the evipence in the recon:l, it is concluded that the petitioner has failed to 
establish that the beneficiary has a U.S. baccalaureate degree or a foreign equivalent degree from a 
·college or university. · The petitioner has failed to overcome the conclusions of EDGE With reliable, 
peer-revi~wed information. Therefore, the beneficiary does not qualify for classification as a 
professional under se.ction 203(b )(3)(A)(ii) of the Act 

further, as the l<~.bor certification does not indicate that any alternative to a four-year U.S. bachelor s 
degree in Computer Science or Engineering or a foreign equivalent degr~e is acceptable, and the . 
beneficiary 'does not possess such .a degree, the petitioner failed to . establish that the beneficiary met the · 
miitiroum educational requirements of the offered position set forth on the labor certification by the -
priority date. Therefore, the beneficiary does not qualify for classification a_s a skilled worker under 
section ~03(b)(3)(A)(i) of the Act. 

Beyond the dedsion of the director,4 it appears th,at the petition is not supported by a bona fide job 
offer. According to the New York Department of'S tate, Division of Corporations, the petitioner was 
c!Jssolved on June ?S, ;?004. A copy of the ~tatus report for the petitioner was attached to the 
NOID/RF'E. The petitioner was requested to submit evidence to establisb its status, a.s well as its 
ability to.pay the proffered wage from the priority date until the beneficiary obtains lawful petmanent 
residency, See 8 C,F.R. A 204.?(g)(2). 

In response to the NOID/RFE, the petitioner s counsel stated: 

Please be advised . tha:t although the original petitioner corporation closed a.nd tbe 
subsequent corporation took over the same business in the same location, the fleW 
company does not rneet the successor in ~nterest requirements outlined in AAO cases 
a:~d Matter of Dial Auto . 

. · As. the petitioner is no ionger in existence, the instant appeal is therefore moot. 

The AAO also noted in the NOID/RFE that tbe evidence in the record does not establish that the 
beneficiary possesses the required experience for the offered position. As is discussed (lbove, the 
petitioner must demonstrate that the beneficiary possessed all of the requirements stated on the la.bor 

4 An application or petition that fails to comply with the tech11icaj requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
inilia.l decision, See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
CaL 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 
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Gertification as of the April30, 2001 priority date. See Matter of Wing's Tea House, 16 I&N Dec. 158 
~Act. Reg. Comm. 1977). 

The labor certification states that the offered position requires two years of e~perience in the offered 
position as a textile engineer. · · 

Part B, Item 15 of the labor certification states that the beneficiary ti-alifies for the offered position 
based on experience as a softWare design progr~er with . in 
Ne\:V York from January 1999 to December zooo,. and as a freelanCe textile engineer from January 
2001 to present (April 25, 2001 ). No other experience is listed. 

The regulation at 8 C.P.R.§ 204.5(1)(3) provides: 

(il) Other documentation-

(A) Gene.tal. Any requirements of training or experien<:e for sJ9lled workers, 
professionru.s, or other workers must be supporte<l by letters from trainers or 
employers giving the name, address, and titJe of tbe tra,iner or empJoyer, and a 
description of the training received or the experience of the alien. 

The recor<i/ conta,ins an experience letter dated December 27, 2000 from President on 
letterhead, stating that t.be company employed the beneti,ciary 

as a "computer software design" from January 2, 1999 UJ}til the end of December 2000. The record 
cont(tips a second letter dated February 27, 2001 from stating that the bev.eficiary 
stopped worlcing on February 15, 2001. The record also contains a Form G-325A signed by the 
beneficia,ry on June 7, 2004. In his Forril Go-325A, tbe beneficiary stated that he worked at 

from January 1999 unt.il December 2000. ·As noted in the director's 
Octob~r 2.5, ZOlO Notice of intent to Revoke (NOIR), tbe (i!$t letter from 1s mcopsistent 
with his second letter and the Form G-325A. In respopse to the NOIR, counsel asserts that the 
petitioner has no record of the second letter. · It is incumbent upon the petitiol]er to resolve any 
inconSistenCies iil the record by independent objective evidence .. Aily attempt to explain or reconcile 
such incon.si.st¢ncies will not suffice unless the petitioner spbiilits competent objective eVidence 
pointing to where the truth lies,. Matter of Ho, 19 I.&N Dec. 582, 591-92 (BIA 1988). Doubt cast on 
any aspect of the applicant's proof may undermine the reliability and sufficiency of tbe remaining 
evidence offered in support of the application or visa petition. Matter of Ho; 19l&N Dec. at 591. 

It is also noted that the duti¢s described in the experience letter fail to match tbe duties. of the offered 
position. states the beneficiary anaiyzed and modified the program involved in the 
lQlitting design production. The duties of the offered position requite the design of a software 
system to coqtrol operation of machinery used to produce knitwear. the position also requires 
trai.niQ.g of \1S¢rs. The beneficiary's experience does not match the duties required by the offered 
position. Further, the reCQrd fails to contain an experience letter regarding the beneficiary's 
experience as a freelance textile engineer from January 2001 to April2001. Th~, the beneficiary's 
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experience does not total the required amount of two years in the offered posit_ion. 

I_t is further noted that the record contains a letter dated November 30; 2001 (rom Jri 
letterhead, sta.ting that the beneficiary worked for the company from _ 

November 30, 1991 until October 5, 1993. The beneficiary failed to list this employer on ·his Fotm 
ETA 750. In Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), the Boar(i's dicta notes that the 
beneficiary's experience, without such fa.ct certified by DOL on the beneficiary's Form ETA 750B, 
lessens the credibllity of the evidence and facts asserted. 

Given the above, the evidence in the record is not sufficient to establisb tbat the beneficiary 
possessed the two years of experience in the offered position as a textile engineer by the priority date 
~ required by the terms of the labor certifi~t_ion. The AAO requested that the petitioner submit 
e}.l:perience letters that satisfy the regulatory requirements set forth above to establish that the 

- beqefi.ciary possessed · the required experience to peiform the offered position. No additional 
evictence was submitted. -

Fi11ally, the AAO noted in the NOID/RFE tbat the evidence in the record does not establish that the 
petitioner had the ability to pay the proffered wag~ as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. See 8 C.P.R. § 204.5(g)(2). The record is 
insufficient to demonstrate that the petitioner had the ability to pay the proffered wage from the 
priority date and continuing to the present · 

The petition will be denied for the above stat~d rea,!:;ons, with each considered as a_n independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

OBDER: The appeal is dismissed. 


