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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska 
Service Center (Director). It is now on appeal before the Acting Chief, Administrative Appeals Office 
(AAO). The appeal will be rejected. 

The petitioner is a healthcare provider. On November 8, 2011, it filed a Form I-140, Immigrant 
Petition for Alien Worker, seeking to employ the beneficiary permanently in the United States as a 
cook pursuant to section 203(b)(3(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(iii). As required by statute, the petition is accompanied by an Application for 
Permanent Employment Certification, ETA Form 9089, which was filed with the U.S. Department 
of Labor (DOL) on June 6, 2008, and certified by the DOL on February 3, 2009. 

In a decision dated November 29, 2012, the Director denied the petition on the ground that the 
petitioner failed to establish its continuing ability to pay the proffered wage from the priority date 
(June 6, 2008- when the labor certification application was received by the DOL) up to the present. 

In order to properly file an appeal, the regulation at 8 C.P.R. § 103.3(a)(2)(i) provides that the 
affected party must file the completed appeal within 30 days after service of the unfavorable 
decision. If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. 
§ 103.8(b). The date of filing is not the date of mailing, but the date of actual receipt. See 8 C.P.R.§ 
103.2(a)(7)(i). 

In the decision dated November 29, 2012, the Director properly gave notice to the petitioner that it 
had 33 days to file the appeal. The documentation of record shows that the petitioner's notice of 
appeal (Form I-290B) was received at the Nebraska Service Center on Thursday, January 3, 2013, 
which was 35 days after the date of the Directorrs decision. Neither the Act nor the regulations grant 
the AAO authority to extend the 33-day time limit for filing an appeal. Accordingly, the appeal 
must be rejected. 

If an untimely appeal meets the requirements of a motion to reopen or reconsider, the appeal must be 
treated as a motion, and a decision must be made on the merits of the case. 8 C.P.R. § 
103.3(a)(2)(v)(B)(2). The official having jurisdiction over a motion is the official who made the last 
decision in the proceeding, in this case the Director, Nebraska Service Center. 8 C.P.R. 
§ 103.5(a)(1)(ii). As required by 8 C.P.R. § 103.3(a)(2)(ii)-(iv), the director reviewed the appeal 
prior to forwarding it to the AAO, and did not conclude that it met the requirements of a motion or 
otherwise warrant favorable action. 

The untimely appeal must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(l). 

ORDER: The appeal is rejected. 


