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DATE~QV 0 .1 2013 OFFICE: VERMONT SERVICE CENTER 

tNRE: Petitioner: 
Beneficiiuy: 

' 

U.S. Depa~ent o.fHo.mel~lld Security 
U.S. CitizenShip and Immigration Servic~s 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington; DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE; 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professiop;il Pursuant to Section 
203(b )(3) of the Itnmigration and Nation~lity Act, 8 U.S;C. § 1153(b )(3) 

ON BEJ:IALF OF PETITIONER: 

. INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new cons.tructions of laW nor est~bli_sh agency 
policy through non-precedent de.cisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconSider ot a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I~290B) 
within 33 days of the date of this decision. Plea.~ review the Form 1·290B instructions at 
http://www.uscis.gov/forms for the latest i11formation on fee, tiling location, and other requirements. 
See also 8 CF.R. § 103.5. Do not tilea motion directly with the AAO. 

Thank you, 

ffru~lt, ,fAl~ 
~ 

Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCtJSSIO.N: The Director, Vermont Service Center (the director), ip.itially approved the preference 
vi~a petition. Subsequently, the director issued a Notic.e of Intent to Revoke (NOI.R) the approval of the 
petition. In bi~ Notice of Revo~tion (NOR), the director ultimately revoked the ~pproval of the Form 
l-140 petition. The. AAO affirmed the director's deCision to revoke the petition's approval. The 
matter is now before the AAO on a motion to reopen and . reconsider. The motions will be granted, 
the previous decision of the AAO will be affirmed, and the approval· of the petition will remain 
revoked, 

The petitioner _is a hotel. It seeks to employ the beneficiary permanently in the United States as a 
banquet captaiii under Section 203(b )(3) of the Act, 8 U.S.C. § 1153(b )(3). As n~quired by statute, 
t.l.1e petidon is accompanied by a Form BTA 750, Application for Alien Empl<;>yment Certification, 
approved by the United State~ Department of Labor (bOt). 

. . 

On August 4, 2009, the director revokedthe petition's approval pursuant to Section 204(c) of the 
Act, 8 V.s:C. § 1154(c) based upon the determination that the beneficiary is ineligible for the 
cl~si_fica,tion SQtJ:ght based on the. beneficiary's fraudulent inattiage to a United States citiztm_. 

• '· I 

The. February 7; 2013 AAO decision, affinned the revo<;ation based on the previous marriage fraud 
and also held that the petitioner did not submit evidence to demonstra,te that the beneficiary had the 
experience required by the terms of the labor certification or that it hac:i the . ability to pay the 
proffer~c:i wage from the priority date onwards. The petitioner then filed a motion to reop~n and 
reconsider the AAO decision. We will accept the motion to reopen ·the matter based on the new 
information submitted and the motion to reconsider based on arguments made by .. counsel. Thus, the 
instant motion is granted. The procedural history in this case is documented by the record and 
incorporated into the decision . . Further elaboration of the procedural history will . be made only as 
n,e~ssary~ 

Section 203(b)(3)(A)(i) of the Immigration, and Nationality Act (the Act), 8 U.S.C. 
§ il.S3(b)(3)(A)(i), provides for the granting of · preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification unqet this paragraph, of perfor.rning 
skill<:~d labor (requiring at least two years training or experience)', not of a temporary nature, for 
which qul:l.lified workers are not available in the United States. 

:-- Section 205 of the Act, 8 U.S.C. § 1155, states: "The Attorney General may, at any time, for what he 
deems to be good and sufficient cause, revoke the approval of any petition approved by him under 
section 204." 

R.egl:l.rding the revqcation on notice of an immigrant petition under Section 205 of the Act, the BIA 
has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a v!~a 
petition is properly issued for "good and sufficient cause" where the eVidence of 
record at the time the notice is issued, if unexplained and unrebu.tted, would warrant a 
denial ofthe visa petition based upon the petitioner's fa:ilute to meet his burden. of 
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proof. The decision to revoke will be sustained where the evidenc;e of record at the 
time tile decision is rendered, including any evidence or explanation submitted by the 
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial. 

Section 204( c) provides for the following: 

Notwithstanding the provisions of subsection (b )1 no petition shall be approved if: 

(1) tbe a.lien has previously been accorded, or has sought to be accorded, a.~ 

immediate relative or preference status as the spouse of a citizen of the United 
States or the spouse of an alien lawfully admitted for permanent residence, by 
reason of a marriage determined by the [director] to have been entered into for tbe 
purpose of evading the imm.igration laws; or 

(2) the [director] has determined that the alien has attempted or conspired to enter 
into a marriage for the purpose of evading the immigration laws. 

Th~ reg\ilation.8 C.P.R. § 204.2(a)(1)(ii) states in pertinent part: 

Section 204(c) of the Act prohibits the approval of a visa petition filed on bebalf of 
an alien wbo has attempted or conspired to enter into a marriage fot the purpose of ·. 
evading the immigration laws. The director will deny a petition for immigrant visa 
classification filed on behalf. of any alien for whom there is substantial and 
probative evidence of such an attempt or conspiracy, .regardless of whether that 
(),)ien received a benefit through the attempt or conspiracy. Although it is not 
necessary that the alien have been convicted of, or even prosecuted for, the attemp_t 
or conspiracy, the evidence of tb.e attempt or conspiracy must be contained in the 
alien's file. 

Section 212(a)( 6)( c)(i) the Act states: 

[Misrepresentation] IN GENERAL. - Any alien who, by fraud or willfully 
misrepresenting a material fact, seeks to procure (or has sought to procure or has 
procured) a visa, other documentation, or admission into the United States or other 
benefit provided under this Act is inadmissible. 

As stated in the prior AAO decision, the realization by the director that the petition was <ipproved in 
error may be gooq and sufficient cause for revoking the approval. The approval of this petition wa,s 
revoked as a result of the beneficiary's other immigrant visa petition. A Form 1-130 petition: was 
filed on the beneficiary's behalfon January 12, 1995. Concurrent with the filing of Form I-130 
petition, tbe beneficiary also sought lawful permanent residence and employment authori?.:l'!Jjon as 
the iiilmediate relative of a United States citizen. The file contains the completed forms, signed by 

1 Subsection (b) of section 204 of the Act refers to preference visa petitions that ate verified as true 
and forw·arded to the State Department for issuance of a visa. 
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the beneficiary, copie~ of documentation in support of the beneficiary's claim of a bona fide 
marriage, and a copy of a marriage certificate between the beneficiary and R-E-.2 

In the AAO's February 7, 201JdeCision, we specifically reviewed the beneficiary's and his spou,se's 
testimony during their February 28, 1997 USCIS Stokes interview; affidavits from R ... E- _and' her 
mother attest_ing to the validity of the marriage, both original and _secortd affidavits submitted on · 
appeal; the beneficiary's and bis wif~'s marriage certificate. from 1994; the benefi~ia,ry's United 
States Internal Revenue Service (IRS} Individuafincome Tax Form 1040 for 1994 indicating that he 
·was married, filing separately; a letter from Central Fidelity Bank indicating that the bank is unable 
to add R-~- to the beneficiary's checking account due to negative inform_ation on R-E-; various bills, 
such a,~ en.ergy; car i.n.surapce and phone bills, from 1995 listing both the bene.ficiary and. his wife's 
names; a copy of a life insurance policy adding R-E- to the beneficiary's plan as a rider3

; a copy of 
R-E-'s driver's licenSe with the same address as that otthe beneficiary issued November 21; 1996; a 
document from a Circu~t Court in Fairfax, Virginia eviden,cing the separation of the beneficiary and 
R-E- on February 7, 1996 and dissolution of the marriage on March 21, 1997; a letter ftom 
benefi<;iary's (;Ollll.Sel requesting the withdrawal of the petition; a legacY INS letter to R-F> dated 
Marth 5, 1997 stating that it jntended to deny her Form 1-130 petition fot her husband; and a legacy 
INS letter toR-E- dated April4, 1997 stating that her Form l-130 petition for her husband badJ;>een 
denied. 

The previous decision noted that the first two affidavits submitted by R-E- and ber mother were 
nearly identical to one another in their content, paragraph structure, and information relayed and 
were submitted only in response to the director's NOlO following a second Form 1-130 filed on 
bebalf of the beneficiary.4 The AAO noted that the new affidavit relays very little new inforlllation 
in regard to th.e actua.l bona fides . of the marriage, providing a review of the circumstances 
sutrolliidifig the interview of R-E- and statements that R-E- . is not easily fooled and tb.at the 
beneficiiuy did not marty her for immigration p11rposes. The AAO further noted that these 
d_oc:trments were not contemporaneous with the events; coupled with. the similarity of the testimony 
in the affidavits, the AAO thus lessened the probative weight of this evidence. · 

The previous AAO decision al.so stated that all of the evidence submitted regarding tbe b¢p~f!ciC:J.ry's 
and his wife's coniiilingling of lives and residence appears to be general in nature. Though R-E-'s 
mailing address appears to be the same as that of the petitioner, there js no concrete evidenc.e 
sbowji1g ~hat she aCtually lived there or that they had a bona fide rel_ation!ihip. For example, during 
the Stokes interview, the petitioner and the beneficiary gave differing atco:unts of bPw they met and 
recent activities together. Counsel contends that the discrepancies irt the testimony (!t the Stokes 
ipterview resulted from the separation of the couple in 1996 and that the marriage was valid at its 

2 N~e withbeld to protect the identity ofthe individual. . 
3 The record contains a copy of th.e beneficiary's employment application for the petitioning entity 
on the Form 1-140 which reflects that the beneficiary designated only his co,usih as a beneficiary of 
his life insurance. 
4 drt Aprii 16, 1999, the beneficiary's second wife filed a Form 1-130 petition for alie.n niarriage 
based on their marriage dated March 21, 1997: the same date as the beneficiary's · diVot~e from R-E-. · 
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inception. He outlines the documentary evidence submitted in support of the initial validity of the 
marriage. However, at no point during the interview did the beneficiary or the petitioner indicate 
that they were no longer residing together. Moreoyer, the separation of the couple does not account 
for the · discrepancies in their testimoQy describing how they initially met. Furthetrilore, the 
petitioning first wife's explanation for the discrepancies conflicts with the documentary evidence. IIi 
her affidavits submitted with the Form 1-130 petition, R-E- indicates that she (l.nd the beneficiary 
separated and she went to live with her parents in February 1996; however, the record contains a 
driver's license for R-E- issued on November 21, 1996 indicating that the petitioner resided with the 
beneficiary. 

On motion, counsel states that although the circumst(l.nces noted above coneeriling the general nature 
of the evidence submitted and the similarities between the affidavits "might justify a decrease in the 
probative weight of this evidence, they do not justify the total exclusion of (l.ny consideration of this 
evidence." As stated above, the AAO considered all of the evidence, but determined that it qid not 
outweigh the subs~antial and provative evidence disproving the validity of the marriage. 

T}J.e previous AAO decision notes that the adjudications officer who conqucted the Stokes; 
interviews of the beneficiary and bis wife on January 28, 1997 documented the discrepancies and 
inconsistencies between their testimonies, which were given under oath, e.g., how the couple had 
met, i.nformation regarding their respective families, basic information regarding tbeir household 
schedule and activities. With respect to these · personal matters, the beneficiary and his wife. 
ronsisterttly provided contradictory illformation to the officer.5 Additionally, the testimony,provided 
by the petitioner and the beneficiary belies the petitioner's exphmaJion in the current case that the 
couple bad separated in February 1996. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988) states: 
"Doubt cast ort any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition.'' · Matter 
of Ho also states: "It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent 
competent objective evidence pointing to where the truth, in fact, lies, will not suffice.'' /d. at 591-
592. Neither the petitioner nor counsel has provided sufficient explanation for those discrepancies 
and inconsistencies. 

In addition, counsel stated that the Stokes interview was improperly conducted because notice was 
not given beforehand to allow the parties to prepare or to bring their attomey.6 As stated in the 

5 For example, R-E- stated that she and the beneficiary had visited her family for a week in 
Harrisonburg approximately 3 to 4 weeks after Christmas. The beneficiary stated that he last visited 
the petitioner' s family six months ago (July/ August). R-E- stated that she and the beneficiary drove 
down together to ·visit her family in Harrisonburg on Christmas Eve and returned Christmas night. 
The btmeficiary stated that he worked Christmas Day until 4 piil and returned home to find the 
retitioner at a friend's house who lives nearby. . 
· Previous counsel, objected to the Stokes' interview without her presence on a 
motion of counsel. The petitioner in the Form 1-130 petition, R-E-, did not sign a Form G-28 
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previous decision, spolJ.ses are separated during a Stokes interview. Stokes v. INS, 393 F.Supp. 24 
(S.D.N.Y. 1975). A USCIS officer will qlJ.estion each individual in order to elicit information about 
the other. The questions posed elicit infoi:mation about their relatio:g.ship, home life, and daily 
interactions. R-E- a.nd the beneficiary were given ample time to provide evidence to rebut the 
findings in the NOID and instead the beneficiary chose to withdraw the petition.7 Nothing in the 
regulations requires notice to be given to the parties prior to the Stokes intezyiew being conducted; 
instead, the purpose of a Stokes interview is to determine whether the .parties have kQQwledge of 
each other that is gained through daily ~d usual interactions as a married couple. The INS Officer's 
decision to conduct the Stokes interview on a: day when the couple appeared to inquire about their 
case ,as opposed to a date set by the INS does not amount to an etror that woulq discount or excuse 
the inconsistencies and .qiscrepancies present during the interview. · 

On rootion, counsel states that the finding that the beneficiary never resiqeq with his wife was 
witholJ.t basis. 8 Although the previous AAO decision noted that public d:atabase.s indicated that the 
couple never resided together, this finding was not a part of the director's Notice of Revocation nor 
did it ·affect the outcome of the previous . AAO decision. The decision to affirm the director's 
revocaHon is sound. 

There is stib$tantial and probative evidence in the record of proceeding to support a reasonable 
inferenCe that there Was an attempt to enter into a sham or fraudulent marriage. We find that R-E
a.nd the alien beneficiary, by fraud or by willfully misrepresenting a material fact, are in violation of 
Section 21Z(a)(6)(c)(i) of the Act first mentioned above. · 

Counsel also asserts that the reliance on Matter of Phillis, 15 I. & N. bee. 385 (BIA 1975), is 
misplaced because the beneficiary in that case admitted. that he had not resided with his spouse or 
otherwise represented that he had a spouse in othet official proceedings. The :6IA in Phillis found 
that a rea:sonal:Jle inference could be made that the marriage was not bona fide because there were 
inconsistencies in test.imony given including whether the parties evet lived together as hlJ.sband a.nd 
Wife. In that case, as was presented here, the inconsistencies in evidence and testimony formed the 
basiS for the finding that no valid marriage existed. The petitioner submitted rio evidence on motion 

authorizing Ms. to represent her. The regulation at 8 C.F.R. § 10:3.2(a)(6), in pertinent patt, 
states, "Art applicant or petitioner may withdraw an benefit request at any time mitil a decision is 
issued by VSCIS or, in the case of an approved petition, until the person is admitted or granted 
aqjustment or change of · status, based on the petition." See a.l$o 8 C.F.R. § 103.2(3) 
("Repre.~enta!iol! An applicant or petitioner may be represented by an attorney in the Un.ited State~, 
as defined in . § 1.2 of this chapter, by an attorney outside the United States as defined in 
§292.1(a)(6) of this chapter, or by ah accredited representative as defined. in § 292.1(a)(4) of this 
chapter. A begeficiary of a petition is not a recognized party in such a proceeding.") (empha.sis 
added.) The director's failure to obtain a waiver of counsel from the petitioner is not erroneous as 

· the petitioner did not sign the Form G-28 authorizing Ms. repre~entation. 
7 The Form 1-130 petitioner did not submit a withdrawal of the petition. 
8 A statement to this effect is found in the January 20, 2009 Notice of Intent to Revoke (NOIR). 
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to overcome the inconsistencies. 

Cou1_1sel al~o cites Chan v. Bell, 464 F.Supp. 125 (D.D.C. 1978), Matt(!t of Mackee, 17 I&N Dec. 
332 (BIA 1980), Matter ofBoromand; 17 I&N Dec. 450 (1980), and Bark v. INS, 511 F.2d 1200 (9th 
Cit. 1975), as examples of marriages where the parties separated but the marriage was held to be 
valid under irtimigration law. In these cases, the BIA address~d whether separation alone was 
enough to demonstrate that the marriage was not valid for illlinigration purposes (J,nd concluded that 
s~pa.ration (},lone could not form the basis for a deniaL As stated above, in this case, the decision was 
made not based on the parties' separation, but instead, based on inconsistencies iii the record going 
to the validity ofthe marriage from its inception. · 

Cou.nsel' also asserts that the above stated cases Stand for the proposition that th!:! reaso1_1s for the 
couple's eD.teti.ng a sham marriage must be clearly stated in the record in order for USCIS to find 
that the marriage was not bona fide at the time 1t was entered into. The standard for reviewing 
Section 204(c) appeals is laid out in Matter of Tawfik, 20 I&N Dec. 166 (BIA 1990). In Tawfik, the 
Board held that visa revocation pursuant to section 204( c) may only be sust(lined if there is 
substantial and probative evidence in the record of proceeding to support a reas·onal,Jle inferepce that 
t.be prior m~iage was entered into for the purpose of evading immigration laws. See also Matter of 
Kahy~ 19 I&N Dec, 803 (BIA 1988); Matter of Agdinaoay, 16 I&N Dec. 545 (BIA 1978); Matter of 
La Gtotta, 14 I&N Dec. 110 (BIA 1972). Neither the governing statute or regulations or arty case 
law require that a statement appear in the record regarding the reason for the marriage. Instead, 
Tawfik requires evidence that the marriage was entered into for the purpose of evading Immigration 
laws. In this case, the weight of the evidence, consisting of the irtccmsistencies in the · spoyses' 
testimony noted above, leads tis to conclude that the marriage was not valid from its inception. 

The tecotd includes substantial and probative evidence ·Of a,n attempt or conspiracy by the alien and 
other individuals who have . attempted or conspired to enter into a marriage in viol(ltion of the 
r~gulation 8 C.F.R. § 204.2(a)(1)(ii) for the purpose of evading the immigration laws. Tbe 
benefiCiary; by sub111itting ~ra,udule11t documents or by conspiring with others to submit fraudulent 
documents that on their face presented evtdence of a valid marriage where none existed as a basis of 
that petition, committed fraud. Thus, the director's determination that the beneficiary sought to be 
aceotded an immediate relative or preference status as t.he spouse of a citizen of the United States by 
reason of a marriage deterniined by USCIS to have been entered into for the purpose of evading the 
immigration laws is affirmed. . ·· 

Th.e witbdrawal was not valid as it was filed by the beneficiary instead of the petitioner of the Form 
J.,.l30. The regulation at 8 C.P.R. § 1032(a)(6), in pertinent part, states, "Art applicant or petitioner 
may withdraw a benefit request at any time until a decision is issued by USCIS or, in the case of an 
approved petition, until the person is admitted or granted adjustment or change of st_atus, b~sed on 
the petition/.' The regulations do not allow for the withdrawal of the petition by the .beneficiary. In 
addition, the request for withdrawal was made after a decision on the merits. The withdraw~H would 
not change the fact that the petitioner attempted to procure a visa through misrepresentation or 
fra,ud. 



(b)(6)

NON-PRECEDENT DECISION 
Page 8 

/ 

With regard to immigration fraud, the Act provides immigration officers with the authority to 
administer oaths, consider evidence, and further provides that any person who kllowingly or 
willfully gives false evidence or swears to any false statement shall be guilty of perjury. Section 
287(b) -of the Act, 8 U.S.C. § 1357(b). Additionally, the Secretary of Homeland Security has 
delegated to USCIS the a,uthority to investigate alleged civil and criminal violations of the 
immigration laws, including application fra,ud, llla~e recommendations for prosecution, and take 
other "appropriate action." DHS Delegation Number 0150.1 at para. (2)(I). 

Oqtside of tbe ba,sic adjudication of visa eligibility, there are many critical functions of the 
Department of Homeland Security that hinge on a finding of fraud or material 
misrepresentation. For exartlple, the Act provides tb.at an alien is inadmissible to the United States if 
that alien seeks to procure, has sought to procure, or has procured a vi$a,; adm.ission, or other 
i.rn.llligratiop benefits by fraud or willfully misrepresenting material fact. Section 212(a)(6)(C) of the 
Act, 8 U.S.C § 1182. Additionally, the regulations state that the willful failure to provide full and 
truthful iilfotlfiation requested by USCIS constitutes a, failure to maintain nonimmigrant status. 8 
C.F.R. § 214.1(t). For these provisions to be effective, USCIS is required to enter a factual finding 
of fraud or material misrepresentation into the administrative record. 9 

, 

If USCIS were to be barred from entering a finding of fraud after a petitioner withdraws the visa 
petition or appeal, the agency would be unable to subseqqently enforce the law and find an alien 
tnadmissible for having "sought to procure" an ilnihigrailt visa by fraud or willfiJ.l misrepresentation 
of a, m&teria,l {act. See section 212(a)(6)(C) ofthe Act. 

With regard to the current proceeding, section 204(b) of the Act states, in pertinent part, that: · 

After an investigation of the facts in each case ... the [Secretary of Homeland Security] 
s.h~l, if he detefi1liiies that the facts stated in the petition are true. and that the alien . , . in 
behalf of whom the petition is made is a.n immediate relative specified in section 201(b) or is 
eligible for preference under subsection (a) or (b) of section 203, approve the petition .... 

Pursuant to section 204(b) of the Act, USCIS has the authority to issue a determination r~ga,rdJng 
whether the facts stated in a petition filed pursuant to section 203(b) of the Act ate true. 

The previous AAO de.cision also stated that, beyond the decision of the director, the petitioner did 
not establish that the beneficiary is qualified for the offered position. The petitioner n;mst establish 
that the beneficiary possessed all the education, training, and experience specified on the labor 
certification as of the priority date. 8 C.F.R. § 103.2(b )(l), (12). See Matter of Wing's Tea House, 16 

9 it is important to note that while it may present the opportunity to enter an administrative finding 
of fra.ud, tbe illlllligrant visa petition is not the appropriate forum for finding an alien 
inadmissible. See Matter of 0, 8 I&N Dec. 295 (BIA 1959). Instead, the alien may be found 
inadmissible at a later date when he or she subsequently applies for admission into the United States 
or a,pplies for adjustment of status to permanent resident status. ·see sections 212(a) and. 245(a) of 
the Act, 8 U.S.C. §§ 1182(a) and 1255(a). 
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I&N Dec. 158, 159 (Acting Reg'l Comm' r 1977); see also Matter of Katigbak, 14 I&N Dec. 45, 49 
(Reg'l Coifirtl't 1971). In evaluating the beneficiary's qualifications, USCIS must look to the job 
offer portion of the labor certification to determine the required qualifications for the position. 
USCIS may not igJ:lore a term of the labor ce;ftification, nor may it illlpose additional requirements. 
See Madany v. Smith, 696 F.2d 1008 (D,C. Cir. 1983); K.R.K. Irvine, .Inc. v. Landon, 699 F.2d 1006 
(9th Cir. 198:3); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st 
Cir. 1981). 

In the instant case, the labor certification states . that tbe offered position requires two years of 
experience in the proffered position. On the labor certification, th!! .beneficiary claims to qualify for 
the proffered position based on his experienee as a banquet captain at the _ 

.Virginia from September 1988 until October 1990. The previous AAO decision · 
considered a letter on letterhead, dated March 13, 2000, from 

Banquet Manager, indicating that the beneficiary worked for him as a headwaiter 
(banquet captain) at the from September 1988 until October 1990 
and describes the beneficiary's job duties. The previous decision noted that the letter is not written 
OIJ. letterhead, but on letterhead. The previous decision st(J.ted that the letter 

. cannot be considered as evidence of the btmeficiary' s employment at the See 8 Cf.R. 
§ 204.5(1)(3)(ii){A). The letter indicates thCJ.t the beneficiary was employed by 

an employer other than that li~ted OIJ. the lCJ.bor certification. In Matter of Leung; 16 
I&N Dec. 2530 (BIA 1976), the Board's dicta notes that the beneficiary's experience, without such 
fact certified by DOL on the beneficiary' s Form ETA 750B, lessens the credibility of the evidence 
and facts asserted. 

On motion, the petitioner submitted a letter from Human Resources Coordinator of 
dated March 5, 2013 stating that she was uiiable to verify whether 

the beneficiary worked for that company because of a mcmagement change in 2001. The petitioner also 
~ubmitted a copy of the beneficiary's FICA earnings for 1988, 1989, and 1990 (J.nd IRS Forms 1040 
with correspOnding IRS Forms W-2 for the same years. The FICA Statement demonstrates th.at the 
beneficiary worked for three diJferent businesses in 1988 and earned $2,106.35 from 

in that year. This evidence does not suggest that . the beneficiary worked for this company in a 
full-time capacity during this time. Similarly, a suiilmary of the beneficiary's FICA earnings in 1990 
demonstrates that the beneficiary received wage payments from seven different companies and earned 
$12,700 from in that year. this amount also does not establish that th.e 
beneficiary worked for the company in a full-time capaCity in that year. As a result, this evidence is 
insufficient to demonstrate that the beneficiary has two years of experience as a banquet captain with 

prior to the priority date. The evidence Submitted concerning the beneficiCJ.ry's 1989 work 
experience suggests that the beneficiary was employed in a full-time capacity by but he states 
qn his iRS Form 1040 for 1989 that his occupation was "Banquet Server" instead of the required 
profession of banquet captain. This eviden~ does not demonstrate that the beneficiary has the required 
two years of experience as a banquet captain; the labor certificatioiJ. did not speci.fy alternate experience 
that would qualify an applicant for the position. As a result, the petition will remain denied on this basis 
as well. 
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The previous decision also found that the petitioner failed to establish its al:>ility to pay the proffered 
wage. The petitioner .Qtust demonstrate its continuing ability to pay the proffered wage from d1e 
priority date and continuing until the benefiCiary obtains lawful permanent residence. 8 C.F.R. 
§ 204.5(g)(2). Evidence of ability to pay "shall be in the form of copies of annual reports, federal tax 
returns; or . l:l:u<i.it~d financial statements.'' /d. 'However, the record does not contain an11ual reports, 
federal tax returns, or audited financial st.atemf!IJ{S for the petitioner. 

As st_C:lted ill th.e prior decision, the petitioner' s failure to provide ailllual reports, fed~rl:);l tax returns, 
ot audited financial statements for each year from the priority date is sufficient cause to revoke the 
approval of the petition. The record contains a 2001 Internal Revenue Service (IRS) Form W-2, 

\Wage 1:1nd T~ Statement fcir the beneficiary and copies of various paychecks issued to . the 
benefiCiary in 2002 and 2007. While additional evidence may be submitted to establish the 
petitioner's ability to pay the proffered wag_e, it may not be substituted for evidence required by 
regulation. Moreover, the evidence submitted would only be prima facie evidence of pa YJllent of tbe 
proffered Wage in 2001. The record does not establish any payment of wages or ability to pay in 
2000, the priority date.10 

With itS initial submissions, the petitioner submitted a letter from its Director of Human Resources 
stating that the petitioner employs over 100 workers and is financi_ally capable qf paying the ·proffered 
wage, On lllot.ion, the petitioner submitted a letter from its Director of Hutnan Resources Stl:);ting th,at 
the petitioner was unal:>le to release financial documents due to its confidential and proprietary nature 
and reiterating the petitioner's 262 employees and 1:1bility to pay the· proffered wage. 8 C.F.R. 
§ 404,S(g)(2) l;tates that "In a case where the prospective United States employer employs 100 or 
mote Workers, the director may accept a statement from a financial offiCer of the organization whkh 
establishes the prospective employer's ability to pay tbe proffered wage. '' A Director of Htunart 
R,.esou.rces is not a financial officer of the petitioner's organization and is.tbus not qualified under the 
regillations to attest to thecompany's abilhy to pay the proffered wage. 

In addition, as stated in the prior AAO decision, according to USCIS records, the petitioner has filed 
other I-140 petitions on behalf of other beneficiaries. Accordingly, the petitioner must est511Jlish that it 
has had the continuing ability to p<w the combined proffered wages to each beneficiary from the priority 
date of die inStant petition. See Matter of Great Wall, 16 I&N Dec. 142, 144-l45 (Atting Reg' l 
Comm'r 1977). On motion, the petitioner did not submit any evidence to document the priority date, 
pr:off~red wag~ or wages paid to each beneficiary, whether any of the other petHions hav~ been 
withdrawn, reyoked, or .denied, or whether any ·of the other beneficiaries have· obtained lawful 
permanent residence. Thus, it is concluded that the petitioner has not established its continuing ability 
to pay the proffered wage to the beneficiary or to the other sponsored workers. · 

10 At the time that the petition was initially approved, the petitioner had not established its ability to 
· pay the proffered wage in 2000 and 2001. Thus, USCIS would have had good apd sufficient cause 
to revoke the petition's approval in 200 I. 
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Tb.~ petitioner a1so claims that its due process rights were violated. The petitioner, however has not 
shown that any violation of the regulations resulted ~n.. "s.11bstantial prejudice'' to them. See De Zavala 
v. Ashcroft, 385 F.3d 879, 883 (5th Cir. 2004) (holding that an alien "must make an initial showing 
of substantial prejudice" to prevail on a due process challenge). A review of the record and the 
adverse decision indicates that the director properly applied the statute and regulations to the 
pe~itioner's cas,e, The petitioner's primary complaint is the Stokes' interview was conducted without 
nbfice, without the presence of cou~el_ (J,Ild -despite a purported withdrawal of the petition. As 
previously discussed, the petitioner has not met its burden of proof and the denial was the proper 
result under the regulation. Accordingly, the petitioner's claim is without merit. 

The petition's approval will remain revol<.ed for the above stated reasons, with each considered as an 
independent and alternative basis for revocation. In. visa. petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 
§ 1361. Here, that burden has not been met. 

ORDER: ' The motions to reopen and recollSider an;: granted, the previous AAO de.cision is 
affimied, and the petition's approval remains revoked. 


