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PETITION: Innnigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to Sectioi1 
203(b )(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b )(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative. Appeals Office (AAO) in your ca::se; 

',this is a nmi-precedent deeision. The MO Qoes not lJ,nnounce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied curtel'lt l_aw ()r policy to 
your case or if you seek to present new facts for cOnsideration, you may file a motion to reconsider or a 
ptotion to reopen, respectively. Any motion must be filed on a Not~ce'' of Appe~l or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http:/Jwww.uscis.gov/forms for the latest information on fee, filing location, and otb~r req~re:mep_ts. 
See also 8 C.F.it. fid3.5. Do ilot tile a motion directly with the AAO. · ' . 

Thank you, 

Ron Rosenberg 
Chief, Administrative Appeals Office 
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Pa e 2 . g .. 
NON~PRECEDENT DECISION 

i>iSCtJSSION: On October 18, 2004, Unit¢d States Citizenship and hnmigration Services (USCIS), 
Texas Service Center (TSC), received an Immigrant Petition for Alie11 Worker, ~Form 1-140, from the 
petitioner. The employment-based immigrant visa petition was initially approved by the tsC 
director on Pecember 22, 2004. · The director, however, revoked the approval of _the immigrant 

. petition on _December 3, 2012, 1:111d the petitioner Sl!bsequently appealed the diteqtot's dec.ision to 
revoke the petition'sapptovcil to the Adniinistrative Appe~ls Of{ic~(MO). the director's deCision 
will be a,ffirmed. The petition's approval will remain revoked. 

Section ?05 of the Immigration and Nat.ion.(llity Act (the Act) 8 U.S.C. § 1155., proVides tha:t "[t]he 
Attorney General [now Sectetaty, Department of Homela11d Secwjty], may, at any time, for what 
[~]he deems to be good and sufficient cause, :revoke the approval of any petitjon. '!,pproved by h[er] 
under section Z.Q4;'; ·The realization by -the director that the· petition wa5 approved in error m~y be 
good and iofficient cause for revoking the ~pproval. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 
1988). 

The petitioner!~ a retail establishment/deli.1 It seekS to employ the benefieiary permanently i.n the 
United St~tes <iS (l_ mer~b(ln.dise displayer pursuant to section 203(b )(3)(A)(i) of the Act, 8 U.S,C. 
§1153(b)(3)(A)(i).2 As required·by statl!te, the petition is submitted along with. ail approved Fofiil 
EtA 750 .labor certification. As stated earlier, this petition wits. approved on December 22, 2004 by 
the ,TSC, but that approval was revoked ort December 3, 2012" Tbe directm: detepnined that the 
evtdetiee i_n. tbe record did not establish that the beneficiary had the experience requ_ired by the· tenns 
of the labor certific~tion ·an(j that tbe beneficiary owns or otherWise has a finanCial interest in the 
cortipany for whiCh he Claimed 19 have worked previously to gain the required experience. 

. . . L .. . , ... . . . .. . . -

Accordingly, the director revoked the approval of the petition under the a11t1Iority of 8 C.P.R. 
§ :?0~.2. - .. 

The record shows that the appeal is properly filed, timely and makes a speCific allegation 6f errOr in 
law or fact. . the Administrative Appeals Office (AAO) conducts appellate ~~view on a de novo 
b~$is. See Sol(ane V; J)OJ, 381 F.3d 143, 145 (3d Cir. 2004). The AAO cQnsiders all pert.inent 
evidetice in the record, iucludi.ng new evid(mce properly submitted_ upon appeal. 3 

· 

1 The petitioner states ort appeal that it is not a deli but primarily a liquor store with other 
1 convenience it¢ros. · · 

2 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C § 1153(b)(3)(A)(i), provides for the granting qf 
preference claSsification to qualified irnrnigra.nts who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled Ia.bor (requiring at 1east two yearS training 
or eJ~;periel)ce ), I)Otof a temporary nature, for which qualified workers are not ~Vc,iil~ble i11 the United 
~~ . . . 
3 'the submission of additional evidence 011 appeal is '!,llowed by the ·instructions to the. Fotm I .,290B, 
wl!kh are incorporated into the regulations by the tegOlation at 8 C.F.R. § 103._:?(a)(i). The record in 
the instant case provides no . reason to preclude cqnsideration of any of the· documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). · · 
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The (hreshold issue on appeal is whether the director adequately advised the petitioner of the basis 
for . revocation of approval of t_he petition. As noted above, the Secretary of DHS has the authority to 
revoke the approval of any petition approved by her under section 204 for good and sufficient cause. 
See section ·205 of the Act; .8 U.S.C. § 1155~ This · means that notice must be provided to the 
petitioner before a previously approved petition can be revoked. Mote specifically, the regulation at 
8 C,F.R. § 205.4 reads: · 

(a) General. Any [USCIS] officer authorized to approve a petition under section 204 
of the Act may revoke the approval ofthat petition upon notice to the-petitioner on 
any ground other than those specified in§ 205.1 when the necessity for the revocation 
comes to t1~e attention of this [USCIS]. (emphasis added). 

Further, the regulation at 8 C . .f.R. § 103.2(b)(16) states: 

(i) Derogc:ttory i_nformatjon unkpown to petitioner or applicant. If the decision will be 
adverse to the · applicant or petitioner and i_s based on derogatory information 
considered by [USCIS] and of which the applicant . or petitioner is unaware, he/she 
shall· be advised of this fact and offered an opportunity to rebut the information and 
present information i~ his/her own behalf before the decision is rendered, except as 
provided in paragraphs (b)(16)(ii), (iii), and (iv) of this section. Any explanation, 
rebuttal, or information presented by or in behalf of the appUcaiJt or.petltioner shall· 
be included in the record of proceeding. 

Moreover, Matter of Arias, 19 I&N Dec, S68 (BIA 1988); and Matter of Estime, 19 I&N Dec. 450 
(BIA 1987), provide that: 

A notice of intention to revoke the approval Of a visa petition is properly issued for 
"good a_nd sufficieQt cause'' when the evidence of record at the time ·of issuance~ if 
unexplained and unrebutted, wouJd wat:raQt a genial of the visa petition based upon 
the petitioner's failure to meet his burden of proof. IIowever, where a notice of 
intention to revoke is based upon an unsupported statement, revocation of the visa . 
petition cannot be sustained. 

The director advised the petitioner in his Notice of Intent to Revoke (NOIR) dated Augu_st 9, 4010 
tb.at the instant case might involve fraud. Specifically, the NOIR noted that the existence of and 
address for the pJ;"evious employer for which the beneficiary claimed to have worked could not be 
verified. In addition, the director noted that the type of business listed for the petitioner conflicts 
with publicly available information. and questioned the petitioner's need for a retail merchandiser. 
The NOIR also notes ·an inconsistency in the record concerning the identity of the actual employer, 
whether a successor-in-interest e~ists for the petitioner, and whether the petitioner had the ability to 
pay the prOffered wage_ from the priority date onwards, Specifically, the beneficiary began working 
for in April1997 and that company states that it was the company t.hatfUed 
the Form 1-140. The NOIR noted that was not the company listed as the petitioner 
and stated that if it claims to be a successor to the original employer, it must submit evidence of a 
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change of ownership arid assumption of rights, duties, obligations, and assets of the original 
employer. the director also questioned whether recruitment had been conducted pursuant to the 
applicable POL guidelines. 

The AAO finds that the director appropriately reopened the approval of the petition by issuing the 
NOIR, and that the NOIR gave the petitioner notice of the derogatory information specific to the 
ciirrent proceeding. Under the facts outlined by the director in the NOIR, the AAO finds that the 
director's NOIR would wwrc,mt a revocation of the approval of the petition if une"pl~i11ed' and 
unrebutted by the petitioner and thus, that the director had good and sufficient cause to issue the 
NOIR. See, Matter ofArias, 19 I&N Dec. at 568; Matt¢r of£stime, 19 I&N Dec. at 450. 

In response to the director's NOIR, the petitioner submitted: 

• The beneficiary's IRS Forms W-2 and Forms 1040 fo~ 1998 to 2002, 
• A letter from concerning the liquor store's I!~ed fpr a merchandise displayer. . 
• A letter from st_ating that i.t employs the beneficiary full-time as a stoGk 

buyer and display merchandiser and that it is 110t the 11~w petitioner. 
• The petitioner's IRS Fo~ 11208 for 2003 to 2009. 
• Recruitment materials for the position including advertisements pl.aced and an affidavit from 

the petitioner's o~er. · 

the director analyzed the documents submitted all,d determined that the documents satisfied the 
inquiry regarding whether appropriate recruitment had been conducted pursuant to DOL regulations 
and th.at the petitioner established the ability to pay the · proffered wage frolll the priority date 
onwards. The director, however, found that the evidence submitted by the petitioner did not establjs_h. 
that the beneficiary had 'the experience required by the terms of the labor certification as of the 
priority date. Specifically, the director noted ill the Notice of Revocation (NOR) that the evidence 
Sl!brnitted did not establish that the beneficiary was employed by 

in the po~itjon claimed on the Form ETA 750. The director stated that Grish.na's tax 
returns and checks were ~igrted by the beneficiary as that company's president and that the letter to 
verify past_ employment was signed by ·No evidence was submitted either to indicate 
that this individual ever managed the beneficicuy and the tax records submitted indicated that 

had only one employee during the time the beneficiary states that he worked for the 
company. The director also noted that the beneficiary wa~ not authorized to work by the U.S. 
government until 1995. the direCtor additionally stated tbat the letter submitted from 

indicat,es that the beneficiary is employed as a merchandise stocker and not in the proffered 
position ofme:rcha11dise. displayer so that the provisions ofAC21would not apply, The director thus 
concluded that the petition's approval must be . revoked and that the parties engaged in fra11d or 
willful misrepresentation of a matetia,l fact in seeking to procure imrnlgrat~on benefits. · 

Concerning the beneficiary's qualifications for the position, the AAO finds that the record does not 
support the petitioner's contention that the beneficiary had the req11isite work experience in the job 

,., 
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; offered before the priority date.4 Consistent with Matter a/Wing's Te.a House, 16 1&!'-f Dec .. 158 
(Act. Reg. Co.mm. 1977), . the petitioner must demonstrate, among other things, that, on the priority 
date, the. bertefidaty . had all of the qualifica-tion~ sta.ted on the Form EtA /50 as certified by the 
POL and submitted with the petition. · · · . 

The Form ETA 750 -w·as filed and accepted for processing by the DOL on June 16, 2003. The name 
of the job title or the position for which the petitioner. seeks to hire the ben.dicill,cy is ''merchandise 
displayer.'' Under t_be job requirt;ments, the labor certification requites 24 months of e:x:p~rience in ' 
the proffered position. The job duties, as set forth on ~he la.bor certification, are: ·~under direction of 

-store· manager, set up displays for sale Of merchartdis.e to pmmote special~, <;:reate ' attractive 
displays." 

I 

On the ETA Form 75013, signed by the beneficiary on July 9, 2004, lie represented ~hat he worked as 
a merchandise displayer .for from Ma:y 1998 to May :4000.- The · 
petitioner submitted a Iett~;·r from manager, dated October . 
13, ~004, which states that the beneficiary worked "at out busy retail store from May 1998 to May 
2000," where he w~s responsible for ''creating attractive displays for the pUrpose of moving . 
merchandise." The letter states that the benefi~jar.y con$ulted with the owner to determine . proposed 
sale items, used holiday ideas of interest to customers' and was responsible for setting up windowS 
with decorations. 

The director's NOIR questioned whether actually existed at the location noted on the 
¢~perience ·letter- and whether the letter's signatory had mcmaged . In the Notice of 
Revocation (~OR), the director found that had oiily one employe_e during the relevant time 
period anct.·that tbe beneficictry was Its .owner; · The petitioner submitted sufficient payroll anq t.C1:X 
informatio~ to establish the exist_ence of the busill,t$S ~J its clc~Iined location during the time period in 
question. 

The director found, however, that tbe .experience letter was insufficient to demonstrate that the 
benefiCiary .ha,p the required e~pt!d~nce c:J.S of t,he priority date. Experience letters must indude the 
name, address, and · title of the wr~ter, .and a specific d¢scriptio11 of the duties ·performed by the 
be_n~ficia_ry. See 8 C.F.R. § 204.5(g)(l) and (1)(3)(ii)(A). The letter doe.s not st"-te specific dates of 
e111ploy. ment .:md tlms, it c@llot be · determined that from ''May 1'998 to May 2000" is 24 rooJJJb:s of 
employment as the employment dates CO\lld be for l~ss than 24 months, for example, from May 30, 
1998 to May 1, 2000 . . In additio(l, the letter does not specify t)lC1t the beneficiary worked, in a full-

4 This petition involves the substitution of the labor certification beneficiC1ry, The substitution Of . 
beneficiaries was foflllerly permitted by the DOL.-\On May 17, 2007, the DOL issued~ fiJJ.fJ-.1 rule · 
prohibiting the substitution of beneficiaries on l.abor certifications effective July 16, 2007. See 7Z 
Fed. Reg. 27904 (codified at 20 C.F.R § 656). As the filiJJ.g o£ the instant petition predates the fmal 
fl1le, ~nd since another beneficiary has not been issued lawful permanent residence based on the 
labor certification, the requested substitution will be permitted. 
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time capacity during this time. The beneficiary's 2000 IRS Form W-2 states wages paid to the 
benefiCiary from of $12,000. · The beneficiary's 2001 W-2 Fonn shows wages from this 
employer of$7,500. The beneficiary's individual tax return for 1998 did not attach a Form. W-2, but 
states total wages paid of $6,000. No evidence was submitted to demonstrate that these wages were 
paid by or that paid the beneficiary any wages in 1999. This evidence suggests 
that the beneficiary was not employed in a full-time capacity as opposed to a part-time c_ap(lcity. As 
a result, we cannot conClude that the beneficiary has the full two years of experienee required by the 
terms of the labor certification. 

Section 204.5(g)(1) and (1)(3)(ii)(A) of the iNA requires that letters to verify employment be written 
by an employer. The individual who signed the above referenced experience letter, is 
not listed as · a company employee in any of the employee federal tax information provided by the 
petitioner for 1998, 1999 or 2000. As a result, it is unclear that Mr. was the beneficiary's 
employer during this time and Was permitted under the regulations to write a letter verifying the 

· beneficiary's previous employment. · 

In addition, evidence in the record contains contradictory statements concerning the beneficiary's 
(lCtua.l dates of employment and job duties. As noted above, t.he experience letter states that . the 
petitioner was employed from May 1998 to May 2000. The petitioner, however, submi_ttecJ other 
.documentation showing a 2001 W-2 Form issued to the beneficiary by stating wages paid 
to the beneficiary of $7,500. It is incumbent on the petitioner to resolve any inconsistencies in the 
record by indepenc}en_t objective evidence, and attempts to explain or reconcile suc_h i11copsistencies, 
absent competent objective evic}ence pointing tO where the truth, in fact, lieS, Will not suffice. S~e 
Matter of flo, 19 i&N Dec. 582, 591 (BIA 1988). The petitioner submitted payroll and federal 
employee tax in_form.a.tion from which shows that the beneficiary was the oply elllpioyee of 
that company in at least part of 1998 and 1999. A State of New· Jersey Employer Report of wa,ges 
paid for the quarter ended September 30, 1998 lists the beneficiary as the only employee of 
during th(lt qu.l!rter with wages paid to the beneficiary of $3,000. A document entitled Employee 
Detail for from Janu.ary 31,- 1999 through March 31, 1999 lists only one employee for 

the beneficiary, with wages paid to the beneficiary during that time frame of $3;000, Tax 
filings list the beneficiary as the president of the compllJ1y and the beneficiary signed tax documents 
and business checks on behalf of the company. Thus, it is more likely than not that th~ benefiCiary 
was required to perform other types of labor than set up displays for sale of mer~hiindise to promote 
specials, creat¢ attractive displays as required by the labor certification. · 

For all of these reasons, the experience letter cannot be accepted to establish the 24 montl!s 
of experience in the occupation required by the labor certification. It is incumbent oil the petitioner 
to resolve any inconsistencies in the record by independent objective evide11ee, and attempts to 
explain or reconcile such inconsistencies, absent competent objective evidence pointing to where the 

5 The AAO notes the author's letter for as well as for the petitioner's representative and a 
letter signed by another entity to demonstrate the beneficiary's experiellce all share the same 
SUI113,Ple. 
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truth, inf(lct, lies, will not suffice .. Doubt cast on any aspect of the petitioner's proof may, of course, 
lead to a reevaluation of th~ reliability and sufficiency of the remaining evidence offered in support 
of the visa petition. See Ma.tter ofHo, 19 I&N Dec. 582,591 (BIA 1988). 

On appeal, the pe~itioner submitted a new experience letter signed-by President, 
_ stating that the beneficiary worked for that company from January 2001 to May 2003, 

Where he "was responsible for day to day operations of ~e store, including work to organize 
inventory, to promote inventory and sales, and to manage other staff in the store." 

This letter is insufficient to establish that the beneficiary has two years of experience iri the proffered 
position as required by the Form ETA 750. This eiDployment was not listed by the petitioner on the 
labor certification. See Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), wh~re the Board's dicta 
notes that the beneficiary's experience, without such fact certified by DOL on the beneti~illf)''s 

.FOillJ. ETA 750B lessens the credibility of the evidence and facts asserted. This is especially true a.s 
the petitioner did not provide any other evidence of said employment such as Forms W-.2/ Fotiil.S 
1099 or federal e'mployee tax filing information. Further, it C1lnnot 'be determined from the job 
description provided how much experience the beneficiary has . in the proffered position (lS the 
beneficiary was required to perform other duties such aS the supervision of other staff members. , 

Ort appeal, the petitioner submitted a letter dated January 2, 2013 from President, 
stating that the beneficiary has been employed by that organization since 

April 2007. in a letter dated February 1, 2008, Mt. stated that was the 
filer of the Form 1-140 petition. The director correctly noted in its NOIR that did 
not file the petition and thl:lt if it were now claiming to employ the beneficiary 't.u.ldet the tetiil.S of the 
labor Certification it would have to establish that it wa.s the successor-in-interest to the original 
petitioner, See Matter of Dial Auto Repair Shop, Inc., 19 I&N Pee. 481 (Comm. 1987). 

subsequently, in a letter dated September 25, 2010, recanted its statement tb11t it 
was the petitioner and st_atecj it had misunderstood the situation. stated that it was 
"of the Uilderstanding that we were taking over the i_r.nmigration application as per AC21 regulations 
in relation to the delayed processing of 1-485 Application of Adjustment." 

To the extent that the beneficiary claims to have potted to in April 2007, 
a<:<:ording to the American Competitiveness in the Twenty-First Century Act of .2000 (ACZ1), a.n 
appUcCJ.tion for adjustment of status may be approved despite the fact that the initial job offer is no 
longer valid. The language of AC21 states that the I-140 "shall remain valid" with respect to a new 
job offer for purposes of the beneficiary's application for adjustment of status despite the fact that he 
or she rto longer intends to work for the petitioning entity provided (1) the application-for adjustment 
of status based upon the initial visa petition must have been pencjing for more than 180 days and (2) 
the new job offer the new employer must be for a "same or similar" job. ··. 

A plairi reading of the phrase "will remain valid" suggests that the petition must be valid prior to any 
consideration of whether or not the adjustment application was pending more th.a.n 180 da.ys and/or 



(b)(6)

NON-PRECEDENT DECISION · 
Page8 

the new position is the same or similar.6 Section 106(c) states that the underlying I-l40 petition 
"shaU rero<~,in valid with respect to a new job if the individual changes jobs or employers if the new 
job is in the same or(!. similar occupational classification as the job for which the petition was .filed." 
Pub. L. No.l06-'313, § 106(c), 114 St;;tt. 1251, 1254 (Oct. 17, 2000); § 204(j) of the Act, 8 U.S.C. § 
1154(j). Thus, the statute simply per111its the beneficiary to cb!lllge jobs and remain eligible to adjust 
based on ~ prior approved petitiori if the processing tirties reach or exceed 180 days. · 

There is no evidence that Congress intended to confer anything more than a benefit to beneficiaries 
·Of long delayed adjustment applications. In other words, the plain language of the statute indicates 
that Congress intended to provide the alien, as a "long delayed applicaQt for adjustment," with the 
ability to change jobs if the individual's application for adjustment of status took 180 days or more to 
process. Thus, the only possible meaning for . the term "remains valid" was that the underlying 
petition was approved and would not be invalidated by the fact that the job offer-was no longer a 
valid offer. See Matter of AI Wazzan, 25 I&N Dec. 359 (AAO 2010). The AAO concludes that is not 
the case here, as the underlying petition's approval has been revo_ked. Herrera v, USC1S, 571 F.3d at 
881. Thus, the beneficiary would not be eligible to port off of the current petition. 

The director found that the insufficiencies in the letter from amounted to fraud and 
misrepresentation of a material fact. With regard to immigration fraud, the Act provides 
immigration officers with the authority to administer oaths, consider evidence, and further provides 
that any person who knowingly or willfully gives false evidence or swears to ap.y f<~,lse statement 
shall be guilty of perju_ry. Section 287(b) of the Act, 8 U .S.C. § 1357(b ). Additionally, the Secreta_ry 
of DHS has delegated to USCIS the a\lthority to investigate alleged civil and criminal violations of 
the immigration laws, including application fra_ud, make recommendations for prosecution, and take 
other ''appropriate action." DHS Delegation Number 0150.1 at para. (2)(1). 

' 
The administrative findings in an immigration proceeding must include specific findings of fraud or 
material misrepresentation for any iSS\le of fact that Is material to eligibility for the requested 

6 Furtbefll:lore, it would subvert the statutory scheme of the U.S. immigration laws to fii1d .that a 
petition is valid when that petition was never approved or, even if it was approved, if it W;;ts filed on 
behalf of an alien that was never entitled to the requested immigrant classification. The AAO will 
not construe section 204(j) of the Act in a manner that would allow ineligible aliens to gain 
immigrant status simply by filing visa petitions and adjustment applications, thereby increasing 
USCIS backlogs, iii the hopes that the application might rem<~,in unadjudicated for 180 days. IIi a 
case pertaining to the revocation of an I -140 petition, the Ninth Circuit Court of Appeals determined 

'that the goveinment's authority to revoke a Form I-140 petition under section 205 of the Act 
surVived portability under section 204(j) of the Act. Herrera v. USCIS, . 571 F.3d 881 (9th Cir. 
2009). Citing a 2005 AAO de.cision, the Ninth Circuit rea_soned that in order to remain valid urtdet 
section 2.04(j) .of tbe Act, the 1-140 petition must have been valid ftom the start. The Ninth Circuit 
stated that if the plaintiffs argument prevailed, an alien who exercised portability_ Would be shielded 
from revocation, but an alien Who remained with the petitioning employer would not share the Same 
imm\lnity. Tb~ Ninth Circuit noted that it was not the intent of Congress to gra,nt extra benefits to 
those who changed jobs. 
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· immigration benefit. Within the adjudication of the visa petiti.on, a finding of fraud or material 
roi.sr~presentatlon will undermine the probative · value of the evidence . and l~C:J.cl to a reevaiuation of 
th~ reliC:J.bility C:J.P.d sufficiency of the remaining evidence. Matter of Ho, 19 I&N Dec. at 59l-592. 

Outside of the basic adjudication of visa eligibility, there ar~ many criticcil functions of OHS that 
hinge on a finding 6f fhiud or material misrepresentation. For example, the Act provides that an 
alien. i~ iP.C:I..dmissible to the United States if that alien Seeks to procure, has so~gbt to procure, or has 
procured a vi~a, admissicnl, or other immigration benefits by fra:ud or willfully misr~presen..ting li 
material fact. Section 212(~)(6)(C) of the Act, 8. v.s.C. § ii82. Additionally, the regulations state . 
that the willful failure to provide full and truthful inJonnat1()n requested by US.CIS constitutes a 
failure to maintain nonimmigrant status. 8 C.P.R. § 214.l(t). Fo.r these provisic;ms to· be. effective, 
USCIS . is ,req~_ired to enter ·a factual finding of fraud or material misrepresent_atioo i_nto the. 
administrative :record; 7 

SeCtion 204(b) ·of the Act states, in pe-rtinent part, that: 

After an inve.~Jig(!.tion of the facts in each case . . . the [Secretary of Homel'!.u.d Security] 
shan, if he determines thC:J.t the facts stated in the petition are true and that the alien .. , in. 
behalf of whotn the petition is ro.!lde is an immediate relative specified in section 20l(b) 
or is eligible for preference tinder subsection (a) or (b) of section 203, approve the 
petition.... · 

· Pur~uant . to· sectiqn 204(b) of the Act, USCIS has the authority to issue a determination regarding 
wheth~r the fads stated in a petition filed pursuant to section 2.03(b) of the Act are true .. · Section 
2.12(a)(6)(C) of the A,<;:t governs misrepresentation and · States the following: "Mi~~:epresentation . . ~ 
(i) In general. ~. Any alien who, py -f.rC:J.ud or willfully misrepresenting a mat~tial fact, seeks to 
procure (or has sought to procure or has procured) a visa, other cJoa,u:nent_ation, or admission into the 
United States or oth~r ben.efit provided under this Act is inadmissible." 

The Attorney General has held that a misreprese.:qtation made in connection with afi applicatiOn fo.t a. 
·visa or other document, or with entry into the United States, is material if either: -

. (1) the ·alien is excludable on the true facts, or (2) the misrepresentation tends to shut off a 
· · line of inquiry which is relevant to the alien's eligibility and which might well have 

r~sult_e,d in a proper determination that he be excluded~ · 

1 it is importan.t to note that, while· it may present· the opportunity to enter an adminjs~rative finding 
of fraud, the immigrant visa petition is not the appropriate forum for finding an alien iriadmissibl~·. 
SeeMatierofO, 8 I&N Dec. 295 (BIA 1959). In.stead, the a}ieg:mayqe found inadmissible atalater 
date . when he . or sbe subsequently applies· for admission into the 'UniteQ St'!.(es or applies for 
adjustment of status to permanent resident status. See sections 212(a} and 245(a) of the A~t, 8 

. l).S~C. §§ 1182(a) and 1255(a). Nevertheless, the MO and USCiS have the authority to enter a 
·fraud finding, if du_ring the course of adjudication, the record of proceedings dis~loses fraud or a 
material misrepresentation. 
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Ma.ttet of S & B-C-, 9 I&N Dec. 4_36, 447 (A.G. 1961). Accordingly, the materiality test has three 
· parts. First, if the record shows that the alien is inadmissible on the true facts, then the 
misrepresentation is material. /d. at 448. If the foreign national would not be inadmissible on the 
tril~ facts, then the se~ond and third questions must be addressed. The second question is whether 
the misrepresentation shut off a line of inquiry relevant to the alien's admissibility. /d. Third, if the 
relevant line of inquiry has be.en cut off, then it m:u~t be det~n.nined whether the inquiry might have 
resulted in a proper determination that the foreign national should have been excluded. /d. at 449. 

Furthermore, a finding of misrepresentation may lead to invalidation of the Form ETA 750. See 20 
'C.F.R. § 656.31(d) regarding labor certification applications involving fraud or willful 
misrepresentation: 

Finding of fraud or willful misrepresentation. If as referenced in Sec. 656.30( d), a 
court, the DHS or the Department of State determines there was fraud· or willful 
misrepresentation involving a labor certification application, the applicatipn will be · 
considered !O be invalidated, processing is terminated, a: notice of the terminat_ion 9nd 
tbe reason therefore is sent by the Certifying Officer to the employer, attorney/agent · 
as appropriate. 

Here, the · evidence of record currently does not support the director's finding that the petitioner 
submitted falsified documents to verify the beneficiary's past employment based on tbe criteria of 
Matter of S & 8-C-, 9 I&N Dec. at 447. The AAO withdraws the director's finding of fraud and 
material misrepresentation against the petitioner. 

The approval of the petition will remain revoked for the above sta.ted re$ons, with each considered 
as an independent and alternative basis for denial. Iii visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 ofthe Act, 
8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The director's decision is affirmed. The appeal js dismissed and the approval of the 
petition remains revoked. 


