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DlSCUSSJON: The Director, Nebraska Service Center (the director), denied the employment
based immigrant visa petition, which is now before the Administrative Appeals Office (AAO) .on 
appeal. The appeal will be dismissed. 

/ 

The petitioner is a software consulting firm. It seeks to employ the beneficiary permanently in the 
Uni!~d St~tes as a softw(,lfe application engineer. As required by statute,' an ETA Fohn 9089, 
Application for Permanent Employment Certification, approved by the Departroel).t of Labor 
(OOL), accompanied the petition. Upon reviewing the petition, the director deterinined that the 
petitioJ)e_r f~iled to · (iemonstrate that the · beneqciary qualified as a professional and was not 
eligible for the visa classification on the petition.1 

· 

The rec;ord shows that the appeal is properly filed, timely and makes a speCific allegation of etror 
in law or fact The procedural history in this case is documented by the record .and incorporated 
into the deCision. Further elaboration of the procedural history will be made only as necessary . 

. The MO COJ)ducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). The AAO considers all perti.nen.t evidence i.11 the record, including new evidente 
ptopetly submitted upon appeal.2 On appeal, the petitioner submits a brief and copies of 
documentation already iii the record. 

At the outset, it is important to discuss the respective roles of the DOL and U.S. Citizenship and 
Imm:igtation Se1Vic.es (USCIS) in the employment-based immigrant visa proce~s. As noted above, 

. the labor certification in this matter is certified by the DOL. The DOL's tole in this process is set 
forth lit ~eqion 212.(a)($)(AXi) of Ute Act, which provides: 

Any alien who seeks to enter the United States fot the purpose of Jlrrforining skilled 
or unskilled labor is inadmissible, unless the Secretary of Labor ha.S deterinined and 
certified to the Secretary of State aJ)d the Attorney General that-

(I) there are not sufficient workers who are able, willing; qualified (or 
equally qualified in the case of an .alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such sldlled or unskilled labor; and 

1 In the instant case, the petitioner requests Classification of the beneficiary as a professional. · 
Section203(b)(3)(A.)(ii) of the Act, 8 U .S.C. § 1153(b )(3)(A)(ii), grants preference Classification to 
qualified irtnnigtatits who hold baccalaureate degrees and are members of the professions. See also 
8 C.F.R. § 204.5(1)(2). ·. · .·. 

· 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form J.,. 
29013, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). 
The record in the iristant case provides no reason to preclude consideration of any of the 
documents newly submitted on appeal. See Matter ofSoriano, 19 I&N Dec. 764 (BIA 1988). 
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(II) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

It is significl:lllt tbat none of the above inquiries assigned to the DOL, of the regulations 
implementing these duties under 20 C.F.R. § 656, involve a determination as to whether the position 
and the alien are qualified for a specific immigrant classification. This fact has not gone unnoticed 
by federal circuit courts: 

There is no doubt that the authority to make preference classificatiop decisions 
rests with INS. The language of section 204 cannot be read otherwise. . See 
Castaneda-Gonza{ez v. INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL 
has the authority to make the two determinations listed in section 21Z(a)(l4).3 ld. 
at 4:23. fhe necessary result of these two grants of authority is that section 
212(a)(14) deteQllinations are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility 
not expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the , 
agencies' own interpretations of their duties under the Act, we must conclude that 
Congress did not intend DOL to have primary authority to make any 
deteflllinations other than the two stated in section 212(a)(14). If DOL is to 
analyze alien qualifications, it is for the purpose of "matching" them with those of 
corresponding United States workers so that it will then be ''ill a positio11 to meet 
the requirement of the law," namely the section 212(a)(l4) deteflllinations. 

Madany v. Smith, 696 F.Zd 1008, 1012-1013 (D.C. Cir. 1983). Relying in part on Madany, 696 
F.2d at 1008, the Ninth Circuit stated: 

[I]t appears that the DOL is responsible only for determining the availability of 
suitable American workers for a job and the impact of alien employment upon the 
domestic labor m.a.rket. It does not appear thlit the DOL's role extends to 
determining if the alien is qualified for the job for which he seeks sixth preference 
status. That determination appears to be delegated to the INS under section 
204(b), 8 U.S.C. § 1154(b), as one of the determinations incident to the INS's 
decision whether the alien is entitled to sixth preference status. 

KR.K.
1

Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). The court relied on an amicus 
brief from the DOL that stated the following: 

3 Based on revisions to the Act, the current citation is section 212(a)(5)(A). 



(b)(6)

Page4 
NON-PRECEDENT DECISION 

The labor certification made by the Secretary of Labor . . . pursuant to section 
212(a)(14) of the [Act] is binding as to the findings of whether there are able, 
willing, qualified, and available United States workers for th~ job offered to the 
alien, and whether employment of the alien under the terms set by the employer 
would adversely affect the wages and working cmiditions of similarly employed 
United States workers. The labor certification in np way in4ica(es that the alien 
offered the certified job opportunity is qualified (ot not qualified) to perform the 
duties of that job. 

(Emphasis added.) /d. at 1009. The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006, 
revisited this issue, stating: 

The Department of Labor (DOL) must certify that insufficient domestic workers 
are available to perform the job and that the alien's performance of the job will 
not adv~rsely affect the wages and working conditions of similarly employed 
domestic workers. /d. § 212(a)(14), 8 U.S.C. § 1182(~)(14). The INS then 
makes its own determination of the alien's entitlement to sixth preference status. 
/d. § 204(b), 8 U.S.C. § 1154(b). See generally K.R.K. Irvine, Inc. v. Landon, 
699 F.2d 1006, 1008 9th Cir.1983). 

The INS, therefore, may make a de novo determination of whether the alien is in 
fact qualified to fill the certified job offer, 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cit. 1984). 

Therefore, it is the DOL's responsibility to determine whether there ~e qualified U.S. workers 
available to perform the offered position, and whether the employment of the beneficiary will 
adversely affect sin_tUady employed U.S. workers. It is the responsibility of USCIS to determine 
if the beneficiary qualifies for the offered position, and whether the offered position and 
benefiCiary are eligible for the requested employment-based immigrant visa classification. 

In the instant case, the petitioner requests classification of the . beneficiary as a professional 
pursu.ant to section 203(b )(3)(AXii) of the Act. 

the regulation at 8 C.P.R. §'204.5(1)(3)(ii)(C) states, in part 

If the petition is for a professional, the petition must be accompanied by 
evidence that the alien holds a United States baccalaureate degree or a foreigrt 
equivalent degree and by evidence that the alien is a member of the professions. 
Evidence of a baccalaureate degree shall be in the form of ~ officic,U college or 
university record showing the date the baccalaureate degree was awarded and 
the area of concentration of study. 
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Section 10l(a)(32) of the Act defmes the tenn "profession!' to include, but is not limited to, 
''architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary 
schools, colleges, academies, or seminaries." If the offered position is not statutorily defined as a 
profession, ''the petitioner must submit eviden.ce showing th_at the minimum of a baccalaureate 
degree is required for entry into the occupation." 8 C.F.R. § 204.5(1X3)(iiXC). 

In addition, the job offer portion of the labor <;ertification u.nde~lying a petition for a professional 
"must demonstrate that . the job requites the minimum of a baccalaureate degree." 8 C.F.R. 
§ 204.5(1)(3)(1) 

Therefore, a petition for a professional must establish that thy occupation of the offered position is 
listed as a profession at section 101(a)(32) of the Act or requites a bachelor's degree as a minimum 
for entry; the beneficiary possesses at least a U.S. bachelor's degree or a foreign eqUivalent degree 
from a college or university; and the job offer portion of tbe labor certification requires at leaSt a 
bachelor's degree or a foreign equivalent degree. 

The beneficiary must also meet all of the requireiPents of the offered position set forth on the 
labor certification by the priority date of the petition. 8 C.F.R. ,§ 103.2(b )(1), (12). See Matter of 
Wing's Tea House, 16 I&N Pee. 158, 159 (Act. Reg. Comm. 1977); see also .Mattet ofK(itigbak, 
14 I&N Dec. 45, 49(Reg. Cornm. 1971). Here, the ETA Foflll9089 was accepted for processing 
on November 25, 2006.4 The Immigrant Petition for Alien Worker (Forrn 1·140) Wa$ fi_led on 
March 5, 2013,5 

At issue in this case is whether the beneficiary possesses a U.S. bachelor's degree or a foreign 
equivalent degree, and whether the beneficiary meets the requirements of the labor certification. 

The Beneficiary Must Possess a U.S. Bachelor's Degree or Foreign Equiy2(1ent Degree 

As is noted above, i11 order to be classified as a professional, the benefiCiary must possess at least 
a U,S. bl:l9helor's degree or a foreign equivalent degree from a college or university. The regulation 
at 8 C.F.R. § 204.5(1)(3)(ii)(C) uses a singular description. ot tbe degree required for classification 
as a professional. In 1991, when the filial rule for 8 C.ER. § 204.5 was publish_ed jp. the Federal 
Register, the Immigration and Naturalization Service (now USCIS or the Service), responded to 
criticism that the re.gulation required an alien to have a bachelor's degree as a minirfium and that 
the regulation did not ~Uow for the substitution of experience for education. Mter reviewing 
section 121 of the Immigration Act of 1990, Pub. L. 101-649 (1990), ~n.,d the Joint Explanatory 

4 If the petition iS approved, the priority date is also used in conjunction with the Visa BuUet.iil 
issued by t.he Dep~em of State to determine when a beneficiary can apply for adjustment of 
status or fot an immigrant visa abroad. Thus, the importance of reviewing the bona jUles of ~ job 
opportunity as of the priority date is clear. . 
5 The petltion.,er has previously filed other Form I-140 immigrant petitions on behalf of the 
beneficiary which were supported by the instant labor certification and were all denied. 
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Statement of the Committee of Conference, the Service specifically noted tb.at both the Act and 
the legislative history indicate that an alien must have at least a bachelor's degree: "[B]oth the · 
Act and its legislative history make clear that, in order to qualify as a professional under the third 
classification or to have experience equating to an advanced degree under the second, an alien 
mUst have at least a bachelor's degree." 56 Fed. Reg. 60897, 60900 (November 29, 1991) 
(emphasis added). 

It is significant that both section 203(b )(3)(A)(ii) of the Act and the relevant regulations use tbe 
word ''degree'' in relation to professionals. A statute should be construed under the assumption 
t.bat Congress intended it to have purpose and meaningful effect. Mountain States Tel. & Tel. v. 
Pueblo of Santa Ana, 472 U.S. 237, 249 (1985); Sutton v. United States, 819 F.2d. 1289, 129~ 

. . - - - - . I 

(5th Cir. 1987). It can be presumed that Congress' requirement of a single "degree" for members 
of tb~ professions is deliberate. 

The regulation also requires the · submission of "an official college or university record showing 
the date the baccalaureate degree was awarded and the area of concentration of study." 8 C.F.R. 
§ 2045(1)(3)(ii)(C) (emphasis added). In another context, Congress has broadly referenced ''the 
possession of a degree, diploma, certificate, or similar award from a college, university, scb.ool, 
or other institution of learning." Section 203(b)(2)(C) of the Act (relating to aliens of 
exceptional ability). lfowever, for the professional category, it is clear that the degree must be 
from a college or university. 

In Snapnames.com, Inc. v. Michael (;hertoff, 2006 WL 3491005 (D. Or. Nov. 30, 2006), the court 
held that, in professional and advanced degree professipnal cases, where the beneficiary ·is 
statutorily required to hold a baccalaureate degree, USCIS properly concluded that a single 
foreign degree or its equivalent is required. See also Maramjaya v. lJSCIS, Civ. Act No. 06-2158 
(D.D.C. .Mar. 26, 2008)(for professional classification, USCIS regulations req:uir~ the beneficiary to 
possess a single four-year U.S. bachelor's degree or foreign equivalent degree). 

Th:us, the plain meaniJ:Ig of the Act and the regulations is that the beneficiary of a petition for a 
professional must possess a degree from a college or university that is at least a l).S. baccalaureate 
degree or a foreign equivalent degree. 

Here, Part H shows that the position requires a bachelor's degree, ot foreign educational 
equivalent, in computer science or related field and 60 months experience in the job offered. 
Alternatively, Part H permits a master's degree and three (3) years ofexperience. 

On the ETA Form 9089, signed by the beneficiary, the beneficiary represented that the highest level 
of achieved education related to the requested occupatioJI was a Bachelor's degree in mechanical 
engineering. He listed the institution of study where that education was obtained as the Institute of 
Engineers, India and the year completed as 1996. 

The record contains a copy of the beneficiary's membership as an associate Of the 



(b)(6)

./ 

Page 7 

_ India, completed in 1996. 
mechanical engineering from the 
completed in 1991. 
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The record also contains the beneficiary's diploma, in 
in India, 

The record contains an evah1ation by for the 
, _,dated August 14, 2007. The evaluation describes the beneficiary's education 

as being the equivalent of a U.S. bachelor's degree in mechanical engineering. 

The record conta,ins an eval11ation from the American Association of Collegiate Registrars a,nd 
Admissions Offieers (AACRAO), da,ted February 5, 2010. the evaluation describes the 
beneficiary's education and membership in the lEI as being the equivalent of a U.S. bachelor's 
degree in engineering. 

The record also contains an · evaluation by Prof. for dated 
January 15, 1997. The evaluation describes the beneficiary's educ.ation a,nd membership in lEI as 
being the eq11ivalent of a, U.S. bachelor's degree in mechanical engineering. 

I 

The AAO has reviewed the Electronic Database for Global Education (EDGE) created by 
AACRAO. According t<;> its website, AACRAO is "a nonprofit, voluntary, professional 
association of more than 11,000 higher education admissions and registration professionals who 
represent more than 2,600 institutions and agencies in the United Sta,tes and in over 40 countries 
a,ro@d the w<;>rld." See http://www.aacrao.org/About-AACRAO.aspx. Its mission. "is to serve 
and advance higher education by providing leadership in academic and enrollment services.'' I d. 
EDGE is "a web-based reSource for the evaluation <;>f foreign educational credentials." See 
http://edge.aacrao.orglinfo.php. USCIS considers EDGE to be a reliable, peer-reviewed source 
of information about foreign credentials equivalencies.6 

. · · 

According to EDGE, a Diploma in Engineering degree "represents attainment of a level of 
education compa,ra,ble to up to one year of J,miversity study in the United Sta,te$. Credit may be 
awarded on a course-by-cowse basis." 

6 In Confluence Intern., Inc. v. Holder, 2009 WL 825793 (D.Minn. Match 27, 2009), the court 
determined that the AAO provided a rational expla,nation for its reliance on information provided 
by AACRAO to support its decision. In Tiseo Group, Inc. v. Napolitano, 2010 WL 3464314 
(E.P.Mich. Al!gust 30, 2010), the court found that USCIS had properly weighed tbe evaluations 
submitted and the inf<;>rmation obtained from EDGE to conclude that the alien's three,.year 
foreign "bacCalaureate" and foreign "Master's" degree were only comparable to a U.S. 
bachelor's degree. ln Sunshine Rehab Services, Inc. v. USCIS, 2010 WL 332.544Z (E.D.Mich. 
August 20, 2010), the court upheld a USCIS determination that the alien's three-year bachelor's 
degree was not a foreign equivalent degree to a U.S. bachelor's degree. Specifically, the court 
concluded that USCIS. wi:l,s entitled to prefer the information in EDGE and did not abu.se Hs 
discretion in reaching its conclusion. The court also noted that the labor certification itself 
required a degree and did not allow for the combination of education and el'perience. 



(b)(6)

NON-PRECEDENT DECISION 
Page 8 

EDGE also provides that membership in the is comparable to a b~chelor's degree in the 
United States. However, this credential is not a degree issued by a college or university, and the 
evidence . in the record is not sufficient to establish that the beneficiary possesses a U.S. 
bachelor's degree, or a foreign equivalent degree, as required by the terms of the labor 
certification and the professional classification. 

As is explained above, for classification as a professional, the beneficiary must possess a foreign 
degree from a college or university that is equivalent to a U.S. bachelor's degree. While EDGE 
concludes that the beneficiary's membership in is ''comparable to" U.S. bachelor's degree, it 
is not a degree frOil1 ~ college or university. The is not an institution of higher education that 
can cortfer a degree.7 Therefore, the beneficiary possesses the "equivalent" of a bachelor's degree 
rather than a ''foreign equivalent degree" within the meaning of 8 C.F.R. § 204.S(k)(2). 

Therefore, based on the conclusions of EDGE, the evidence in the record below was not 
sufficient to establish that the beneficiary possesses the foreign equivalent of a U.S. bacb~lor's 
degree ip cmnputer science or a related field. the director informed the petitioner of EDGE's. 
conclusions in a Notice of Intent to Disrniss (NOID) dated April 5, 2013. The petitioner's 
response to the NOID provided no evidence that the beneficiary possessed a U.S. or foreign 

. equiyalent bachelor;s degree. 
\ 

\ 

. After reviewing all Of the evidence in the record, it is concluded that the ~titiop~r hils failed to 
establish that the benefiCiary has a U.S. baccalaureate degree or a foreign equivalent degree from 
a college or university. Therefore, the beneficiary does not qualify for classification as a 
professional under se.ction 203(b )(3)(A)(ii) of the Act. · · 

The Benetichlry Must Meet the Minimum Requirements of the OtTeted Position 

the beneficiary must also meet all of the minimum requirements of the offered position as set 
forth on the labor certification by the priority date. In evaluating .the job offer portion of tbe 
l_a.Qor certification to determine the required qualifications for the position, USCIS may not 
ignore a term ofthe labor certification, nor may it impose additional requirementS. See Madliizy, 
696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of 

· Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, 
e.g., by tegulatiort, users must examine "the language of the labor. certification job 
requirements" in order to determine what the petitioner must demonstrate about the beneficiary's 

7 See Snapnames.com, Inc. v. Michael Chertoff, 2006 WL 3491005 *11 (D. Ore. Nov. 30~ 2006) 
· (finding USCIS was justified in concluding that Institute of Chartered Accountants of India 
membership was not a college or university "degree" for purposes of classification as a member 
Of t_b,e pro{essiOI).S holding an advanced degree). 
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qualifications. Madany, 696 F.2d at 1015. The only rational malliler by Which USCIS can be 
expected to interpret the me~ning of terms used to describe the requirements of a job in a labor 

.. certification is to "examine the certified job offer exactly as it is GQmpleted by the prospective 
employer.'' Rosedale Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 
1984)(e:mphasis ~dded). USCIS's interpretation of the job's requirements, as stated on the labor 
certification must involve "reading and applying the plain language of the [labor certification]." 
/d. at 834 (emphasis added). USCIS cannot and should not reasonably be expected to look 

· beyond the plain langtJage of the labor certification or otherwise attempt to divine the employer's 
intentions through some sort of reverse engineering of the labor certification. 

In the inst~nt case, the labor certification states that the offered position has the following 
minimum requirements: 

H.4. · Education: Minimum level required: Bachelor's degree. 

4-B. Major Field Study: Computer Science or related. 

6. Is experience in the job offered required for the job? 

The petitioner checked "yes'' to this question. 

6-A. If yes, number of months experience required: 

60 montbs. 

7. Is there an alternate field of study that is acceptable. 

The petitioner checked "no" to this question . 

. 8. Is there an alternate combination of education and experience that is acceptable? 

The petitioner checked "yes" to this question. 

8-A. If yesi specify the alternate level of education required: 

Master's degree. 

8-C. If applicable, indicate the number of years of experience acceptable: 

3 years. 

9. Is a foreign educational equivalent acceptable? 
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The petitioner listed "yes" that a foreign educational equivalent would be accepted. 

10. Is experience in an alternate occupation acceptable? 

14. 

The petitioner checked "no" to this question. 

Specific skills or other requirements: 
(must have experience), UG/N X, UG/API ITK Programniing Tool 
Kit), IMAN Script, Java, PLM, XML, AIWS and C/C++. Experience. in U:FUNC 
Programming (NX) preferred. 

As is discussed above, the beneficiary possesses J11embership in which, while ;'comparable 
to" a U.S. bachelor's degree, it is not a degree from a college or university. 

The tenns of the labor certification require a four-year U.S. bachelor's degree in computer science 
or a related field or a foreign equivalent degree. The labor certification does not pennit a lesser 
degree, a combination of lesser degrees, and/or membership in an association, such as that 
possessed by the beneficiary. It is noted that, if tbe labor certification did not require at least a four
year U.S. bachelor's degree or a foreign equivalent degtee, the petition could not be approved. See 
8 C.P.R. § 204.5(1)(3)(i) (the labor certification underlying a petition for a professional must require 
at least aU .S. bachelor's degree or a foreign equivalent degree). 

The beneficiary does not possess a four-year U.S. bachelor's degree or a foreign equivalent 
degree, Therefore, the petitioner failed to establish that the beneficiary met the minimum 
educational requirementS of the offered position set forth on the labor certification by the priority 
date. 

In Suinrnary, the petitioner has failed to establish that the beneficiary possessed a U.S. bachelor's 
degree or a foreign equivalent degree from a college or university. The petitioner also failed to 
establish that the beneficiary met the minimum educational requirements of the offered position set 
fort.h on the labor certification. Therefore, the beneficiary does not qualify for classification as a 
professional under section 203(b )(3)(A)(ii) of th~ Act. 

Ability to Pay Proffered Wage 

Beyond the decision of the director,8 the petitioner has also failed to establish its ability to pay the 
proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
pem:_1anent residence. See 8 C.F.R. § 204.5(g)(2). 

8 An application or petition that fails to comply with the technical requirements of the law mt:~.y 
be denied by the AAO even if the Service Center does not identify all of the grounds fot denial 
in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 
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The regulation at 8 C.P.R. § 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United State$ employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of ann11al reports, federal t~ returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, wh_ich is the date the ETA ForQJ. 9089, Application for Permanent Employment 
Certification, was accepted for processing by arty office within the employment system of the 
DOL. See 8 C.P.R. § 204.5( d). the petitioner must also demonstrate that, on the priority date, the 
beneficiary had the qualijications stated on its ETA Form 9089, Application for Permanent 
Employment Certification, as certified by the DOL and submitted with the instant petition. Matter 
ofWing's Tea House, 16 I&N Dec. 158 (Acting Reg'l Comm'r 1977). 

Here, the ETA Form 9089 was accepted on November 25, 2006. The proffered wage as stated 
on the ETA Form 9089 is $3.5.96 per hour ($74,796.80 per year based on a 40-hour work week). 

The evidence in the record of proceeding shows that the petitioner is structured a$ a C 
corporation. On the petition, the petitioner claimed to have been established in 2000, to have a 
gross annual income of $5,300,000.00, and to currently employ 30 workers. On the ETA Fortn 
9089, signed by the beneficiary on February 5, 2007, the beneficiary claimed to have worked for 
the petitioner since August 1, 2005. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the ftling 
of an ETA Form 9089 labor certification application establishes a priority date for any immigrant 
petition later· based on the ETA Form 9089, the petitioner must establish that the job offer was 
realistic as of the priority date and that the offer remained realistic for each year thereafter, until t:he 
beneficiary obtains lawful permanent residence. The petitioner's ability to pay the proffered wage 
is an essential element in evaluating whether a job offer is realistiC. See Matter of Great Wall, 16 
I&N Dec. 142 (Acting Reg'l Comm'r 1977); see also 8 C.P.R. § 204.5(g)(2). in evaluating 
whether a job offer is realistic, United States Citizenship and Immigration Services (USCIS) 
requires the petitioner to demonstrate financial resources sufficient to pay the -beneficiary's 
proffered wages, although tbe totality of the circumstances affecting the petitioning bu~iness will be 

1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (91
h Cir. 2003); see also Soltane v. DOJ, 381 F.3d 

143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 
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coilSidered if the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 
(Reg'l Cornm'r 1967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS 
will first examine whether the petitioner employed and paid the beneficiary during that period. If 
the petitioner establishes by documentary evidence that it employed the beneficiary at a salary 
equ:al to or greater than the proffered wage, the evidence will be considered primafacie proof of 
the petitioner's ability to pay the proffered wage. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least 
equal to the proffered wage during that period, USCIS will next examine the net income figure 
reflected on the petitioner's federal income tax return, without consideration of depreciation or 
other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1st Cir. 2009); Taco 
Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 (6th Cir. 
filed Nov. 10, 2011). Reliance on federal income tax returns as a basis for determining a 
petitioner's ability to pay the proffered wage is well established by judicial precedent Elatos 
Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu 
Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. 
Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 
1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. TIL 1982); ajf'd, 703 F.Zd 571 
(7th Cir. 1983). Reliance on the petitioner's wage expense is misplaced. ShoWing that the 
petitioner paid wages in excess of the proffered wage is ipsufficient 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic alloca_tion 
of the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long4erm asset could be spread out over the 
yeats or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciatiOil represents an actual cost of doing business, which could 
represent either the diminution in value of buildings and equipment or the 
accumulation of · funds necessary to replace perishable equipment a11d 
buildings. Accordingly, the AAO stressed that even though amounts deducted 
for depreciation do not represent current use of cash, neither does it repreSent 
amounts available to pay wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long 
term tangible asset is a ''real" expense. 
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River Street Donuts at 118. "[USCIS] and judicial precedent support the use of tax returns and 
t_he net inc;ome figures in detennining petitioner's ability to pay. Plaintiffs' argument that these 
figures should be revised by the court by adding back depreciation is without support.'; Chi
Feng Chang at 537 (emphasis added). 

In KC.P; Food, 623 F. Supp. at 1084, the court held that the lmmigr~tiol) @d Naturalization 
Service, now USCIS, had properly relied on the petitioner's net income figure, as stated on the 
petitioner's corporate income tax returns, rather than the petitioner's gross income. The court 
specifically rejected the argument that the SeJ;Vice should have considered income before 
expenses were paid rather than net income. See Taco Especial v. Napolitano, 696 F. Supp. Zd at 
-881 (gross profits overstate an employer's ability to pay because it Ignores other necessary 
expenses). 

For·a C corporation, USCIS considers net income to be the figure shown ofi Line 28 of the Form 
1120, U.S. Corporation Income Tcpc Return. If the net income the petitioner demonstrates it had 
available during that period, if any, added to the wages paid to the bene_fi_ciary during the period, 
if any, do not equal the amount of the proffered wage or more, USCIS will review the 
petitio11er'$ net curren,t assets. Net current assets are the difference between the petitioner's 
current assets and current liabilities.9 A corporation's year-end current assets are shown on 

· Schedule · L, lines 1 through 6 and include cash-oil-hand. Its year .. end current liabilities ~_re 
shown 'on lines 16 through 18. If the total of a corporation's end-of-year net current assets and 
the wages paid to the beneficiary (if any) are equal to or greater than the proffered wage, the 
petitioner is expe~ted to be able to pay the proffered wage using those net current assets, -

The record before th~ director closed on May 3, 2013 with the receipt by the director of the 
_petitioner's submissions in response to the director's :NOID. As of that d~te, the petitioner's 2011 
federal income tax return is the most recent return available. The benefjci~' s !11ternal Revenue 
Service (IRS) Forms W-2, Wage and Tax Statements, and the petitioner's tax returns reflect the 
following payments, net income and net current assets for each relevant year. 

Year 
2006 
2007 
2008 
2009 

Wage Paid 
$81,625.00 
$75,000.00 
$71,875.00 
$75,333.31 

Balance 
$0.00 
$0,00 

$2,921.80 
$0.00 

N~t Income 
$29,473.00 

$0.00 
-'$18,645.00 

-$4,657.00 

Calculation of 
Net Current 

Assets 
-$29,473.00 

$0.00 
$21,566.80 

$4,657.00 

9 According to Barron's Dictionary of Accounting Terms 117 (3rd ed. 2000), "current a$Sets" 
consist of items having (in most cases) a life of one year or less, such aS cash, marketable 
securiti¢s, inventory a.t:ld prepaid expenses. "Current liabilities'' are obligations payable (in most 
cases) within one year, such accounts payable, short-term notes payable, and accrued e:x:penses 
(such as taxes and salaries). /d. at 118. 
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2010 
2011 
2012 

$75,016.64 
$86,666.68 
$97,500.02 

$0.00 
$0.00 
$0.00 

NON-PRECEDENTDECISION 

$224.00 
$12,376.00 

Uilknown 

-$224.00 
--$12,376.00 

Uilknown 

Tb~refore, for all tbe relevant ye~s, except for 2008, the petitioner has established that it 
employed and paid the beneficiary at least the full proffered wage. The petitioner has established 
that it paid partial wages in 2008. Since the proffered wageis $74,796.80 per year, the petitioner 
must est<ibHsh th<1t iJ C<ln P<lY the difference between the wl;lges actually paid to the beneficiary 
and the proffered wage in 2008, which is $2,921.80. 

As reflected above, for 2008, the petitioner failed to establish that it had sufficient net income to 
pay the difference between the wages actually paid tP the beneficiary and the proffered w13.ge. 
Although the petitioner's net current assets in 2008 were greater than the. difference between the 
wages actually paid to the beneficiary and the proffered wage, USCIS records indicate that the 
petitioner has filed more than 230 petitions since t_he petitioner's est(lblishment in 2000, 
including more than 200 1-129 petitions, and at least 15 1-140 petitions. Under the 
circymstances, the petitioner must demonstrate its ability to pay the proffered wage for each I
l40 beneficiary from tbe priority da.te 11ntil the beneficiary obta.ins pefii1anent residence. See 
8 ,C.F.R. § 204.5(g)(2). The record in the instant case contains no infoinlation about the proffered 
wage for the beneficiaries of those petitions, about the current immigration status of the 
beneficiaries, wbet.her the beneficiaries have wit_hdra.wn from the visa petition process, or 

. whether the petitioner has withdrawn its job offers to the beneficiaries. Furthermore, no 
information is provided about the current employment status of the beneficiaries, the date of any 
hiring 13.nd l:lllY ClliTent wages of the beneficiaries. Further, the petitioner would be obligated to 
pay e.ach H-1B petition beneficiary the prevailing wage in accordance with POL regulations, and 
the labor condition application certified with each H-1B petition. See 20 C.F.R. § 655.715. The 
record reflects that information concerning the petitioner's other filings has been requested . by 
the MO for a previous petition and that · tbe petitioner has failed to provide these details. 
Therefore, the petitioner did not establish its ability to pay the proffered wage in any relevant 
year. 

USCIS may consider the overall rn_agnitucle of the petitioner's business activities in its 
detetrnination of the petitioner's ability to pay the proffered wage. See Matter ofSonegawa, 12 
I&N Dec. 612 (Reg'l Comm'r 1967). The petitioning entity in Sonegawa had been in business 
for over 11 years and routinely earned a gross annual income of about $100,000. During the 
year in which the pet.ition was filed in that case, the petitioner changed business locations and 

. paid tent on both the old and new locations fot five months. There were large moving costs a..ncl 
also a period oftime when the petitioner was unable to do regular business. The Regional 
Colfmiissionet determined that the petitioner's prospects for 13. resU111ption of S\lCCessful business 
operations were well established. The p~titioner was a fashion designer Whose work had been 
fel:l.tu.red in Time and Look magazines.' Her clients included Miss Universe, movie actresses, and 
society matrons. The petitioner's clients had been included in the lists of the best-dressed 
California women. The petitioner lectured on fashion design at design and fashion shows 
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throughout the United States and at colleges 3.J1q universities in California. The Regional 
Commissioner's determination in Sonegawa was based in part on the petitioner's sound business 
r~putatiop and outstanding reputation as a. couturiere. As in Sonegawa, USCIS may, at its 
discretion, consider evidence relevant to the ~titiop.er's financial ability that falls outside of a 
petitioner's net income and net current assets. USCIS may consider such·factors as the number 
of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

II} the instant case, the petitioner failed to submit necessary infonilation regarding oUter 1-140 
petitions ·filed on its behalf, precluding the MO from making a determination as to whether it 
has the ability to pay the proffered wage for any relevant year. In addition, there is no evidence 
in the record of the historical growth of the petitioner's business, of the oCc\lrren,ce of any 
uncharacteristic business e]{penditures or losses from which it has since recovered, or of the 
petitioner's reputation within its industry~ Thus, assessing the totality of the circumstances in this 
indjvjqual case, it is concluded that the petitioner has not established that it had the continuing 
ability to pay the proffered wage. 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the 
proffered wage beginning on the priority. 

The appeal will be dismissed for the above stated reasons, with each con,siden~d as an 
independent and alternate basis for the decision. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 
U,S.C. § 1361; Matter ofDtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not 
been met. 

ORDER: the appeal is dismissed. 


