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DATE: OFFICE: TEXAS SERVICE CENTER 

NOV 14 2013 
INRE: Petitioner: 

Beneficiary: 

U,S~ Pepa~ent of HomeWid 8ec:unty 
U.S. Citizenship and Im:rri_igrat_ion Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.\V., MS ~090 
Washington, DC 20529-2090 

U.S. Citizenship 
and liD.ID.igtation 
Services 

FILE: 

PETITION: lrt)migrant PeHtion for Alien Worker as a Skilled Worker Pursuant to Section 203(b)(3)(A)(i) 
of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3)(A)(i) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not anno_unce new constructions oflaw nor establish agency 
policy through non-precedent decisions. If you believe the AAO ipcorrecUy applied current law or policy to 
your C(l_Se or if you seek to present new facts for consideration, you may · file a moti(>(l to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Forril I~290B) 
within 33 days of the date of this decision. Please review the Form 1 .. 2908 instructions at 
http:/Jwww.uscis.gov/forms for the latest infor1Ilation oii fee, filing location, and other requirements. 
S~e also 8 C.E_~. § 103.5. Do not tile a motion directly with the AAO. 

Thank you, 

L( -r...-
Ron Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Texas Service Center (director), denied the employment-based 
immigrant visa petition. The Administrative Appeals Office (AAO) dismissed the appeal. Tbe 
matter is now before the AAO on the petitioner's motion to reopen and motion to reconsider. The 
motions will be approved. The AAO's dismissal of the appeal will be affirmed. 

The petitioner describes itself as a business consulting fiml. It seeks to permanently employ the 
beneficiary in the United States as a Clarity Functional/Technical Specialist The petitioner requests 
classification of the beneficiary as a skilled worker pursuant to section 203(b )(3)(A)(i) of the 
Immiwation and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i). 

The petition i.~ accompanied by an ETA Form 9089, Application for Perm~nent Employment 
Certification, certified by the U.S, Dep;irtment of Labor (DOL). The priority date of the petition, 
which is the date the DOL accepted the labor certific(ltion for processing, is November 30, 2009. 
See 8 C.F.R. § 204.5( d). . 

The director's decision denying the petition concluded that the beneficiary did not possess a U.S. 
bachelor's degree or foreign equivalent as required by the terms of the labor certification. The AAO 
affirmed this decision a.nd dismissed the appeal on August 30, 2013. 

' 
Counsel has filed a motion to reopen and. a motion to reconsider, asserting that the beneficiary's 
qualifications meet the terms of the labor certification and the skilled worker visa classification. A 
motion to reopen must state tbe new facts to be submitted in the reopened proceeding a,nd be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). The regulation at 8 
C.P.R. § 103.5(a)(3) provides that a motion to reconsider must offer the reasons for reconsideration 
and be supported by pertinent legal authority showing that the decision was based on an incorrect 
application of law or CIS policy. It must also demonstrate that the decision was incorrect based on 
the evidence contained in the record at the time of the initial decision. The AAO will aceept 
counsel's motion as a motion to reopen and to reconsider, but for the reasons set forth below, will 
affirm its prior decision, dismi$sing the appeal. 

The procedural history in this case is documented by tbe record and incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

Section 203(b)(3)(A)(i) of t)le Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), I)Ot of a temporary nature, for which qualified workers are not ave1Uable in the United 
States. 

It is the DOL's responsibility to determine whether there are qualified U.S. workers (lV(lilable to 
perform the offered position, and whether tbe' employment of the beneficiary will adversely affect 
similarly employed U.S. workers. It is the responsibility of the United St(ltes Citizenship and 
IIi1Iiligtation Services (USCIS) not DOL to determine if the beneficiary qualifies for the offered 
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position, and whether the offered position and beneficiary are eligible for the requested employment
based inupign~nt visa classification.1 

In this proceeding, the petitioner has requested classification of the beneficiary as a skilled worker 
pursu~nt to section203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i).Z · 

1The DOL's role in this process is set forth at section 212(a)(5)(A)(i) of the Act, which provides: 

Arty aliell who seeks to enter the . United States for the purpose of performing skilled or 
unskilled labor is inadmissible, unless the Secretary of Labor has determined and 
certifiec;l to the Secretary of State and the Attorney General that-

(I) there are not sufficient wor:kers who are able, willing, qualified ( ot equally 
qualified in the case of an alien described in Clause (ii)) 8Jld available at the time 
of appliC<J.tion for a visa and admission to the United States and at tbe pl~ce 
where the alien is to perform such skilled or unskilled labor, and 

(II) the employment of such alien will llot adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

The Ninth Circuit, citingK.R.K. Irvine, Inc., 699 F.2d 1006, 1008 (9th Cir. 1983), stated: 
. . I 

The Department of Labor (DOL) lllUSt certify that insufficient domestic wotkets are 
available to perfotlll the job and that the alien's performance of the job will not 
adversely affect the wages and working conditions .of similarly ~mployed domestic 
workers. !d. § 212(a)(14),8 U.S.C. § 1182(a)(14). The INS then makes its own · 
determination of the alien's entitlement to sixth preference status. /d. § 204(b), 
8 U.S.C. § 1154(b). See generally K.R.K.lrvine, Inc. v. Landon, 699 F.2d 1006, 
1008 9th Cir.1983). 

The INS, therefore, may ma.ke a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongat.apl,l Woqdcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 

2 Employment-based immigrant visa petitions are filed on FortD l~140, Immigrant Petition for Alien 
Worker. The petitioner indicates the requested Classification by checking a box on the Form I-140. 
The Fotlll I-140 version in effect. when this petition was filed has separate boxesfor the professional 
and skilled worker classifications. In the instant case, the petitioner selected Part 2, Box fof Form I-
140 for a skilled worker. The beneficiary was previously sponsored under the EB 2, advanced 
degree professional category, but denied. Based on the advanced degree and experience 
requirements, as well as salary, it is not clear that the appropriate category sho11ld be ~s a s.killed 
worker. · . . 



(b)(6)

. NON-PRECEDENT DECISION 
Page4 

In the instant case, the ETA Form 9089 labor certification states that the offered position has .the 
following minimum requirements: 

H.4. Educ.~t.ion: Bachelor's. 
H.4B Major field of study: Computer Science. 
H.5. Training: None required. 
H.6. Experi~nce in the job offered: 84 months. · 
H.7. Altetl)ate field ofstudy: Computer Engineering. 
14.8. Alternate_ combination of education and experience: None accepted. 
H.9. Foreign educational equivalent: Accepted. 
H.10. Experience in an altern!ite occupation: Accepted . . ' 
H. lOA Number of months of experience in alternate occupation required: 84 
H.10B Identify the job title of the acceptable alternate occupation: Clarity Specialist 
H.14. Speci:ijc skills or other requirements: Specific skills ot other requirements: The 7 years of 
experienCe noted above must include: (a) five years working with relational databa_ses (e.g,, 
Microsoft SQL Server/Oracle) including Stored procedure a~d function development; (b) three yeats 
of JAVA developn:mnt !ind Clarity studio, including custom object configura_tion, NSQL, GEL script, 
and portlet development; (c) two yea_rs conducting business systems analysis, experieuce with 
_Cl'!.rity integration with other enterprise software, Clarity XOG interface, XML and JavaScript, 
developingl;Jse C@Ses, and user training, and (d) 1 yeat eXperience in Cl~ity' s Financial Module ~nd 
working with HTML. · · 

The beneficia.ry must meet ail of the requirements of the offered po$itimi· set forth on the labor 
certification by the priority dat.e of the petition. 8 C.P.R. §., 103.2(b)(l), (12). See Matter of Wing 's 
Tea House, i6 I&N Dec. 158, 159 (Act. Reg. Comm. l977); see also Matter of Katigbak, 14 l&N 
Dec. 4S, 49 (Reg. Comm. 1971). 

The regulation at 8 C.P.R.§ 204.5(1)(3)(ii)(B), governing the skilled worker visa category, states: 

If the petition is for a skilled worker, the petition must be aCC0111panied by evidence 
that the alien meets the educational, training or experience, and an.y other 
requirements of the [labor certification]. The minimum requirements for this 
classification are at least two years of training or experience. 

The detenp.ination of ~hether a petition ,may be approved for a skjl1ed worker is based on the 
requirements of the job offered as set forth on the labor certification. See 8 C.P.R. § 204.5(1)(4). The 
labor certification must require at least two yea,rs of training and/or experience. Accordingly, a 
petition for a sldlled worker must establish that the job offer portion of th.e labor certification requires at 
leaSt two yeats of training and/or experience, and the beneficiary meets all -of the requirements of the 
o{fered position set forth on the labor certification. 

In evaluating the job offer portion of the labor certificaHon to determine the required qualifications 
for the position, US CIS may not ignore a term of the labor certification~ nor may it impose additional 
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requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 
1986). See also Madany, 696 F.2d at 1008; K.R.K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red 
Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g., 
by regulation, USCIS must examine "the language of the labor c~rtification job requirements" in 
order to deteJ:Il).ipe what the petitioner must demonstrate about the beneficiary's quali_fications. 
Ma@ny; 696 F.2d at 1015 . . The only rational manner by which USCIS ~an be expected to interpret 
the meaning Of tefriis used to . describe the ·requirements of '1 job in a labor certification is to 
"e~a.m.iiJe the certified job offer exactly as it is completed by the prospective employ~r." Rosedale 
Lin.den Park Company v. Smith, 595 F. Supp. 829, 833 (b.D.C. 1984)(emphasis added). USCIS's 
interpretation of the job's requirements, as stated on the le~,bor certification must involve ''reading · 
and applying the plain language of the [labor certification]." I d. at 834 (emph(:lsis added). USCIS 
cannot and sbould not reaso~J,ably be expected to look beyond the plain language of the labor 
certification or otherwise attempt· to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. .-' 

ContrMY to <;otmsel's suggestion, the AAO fmds nothing on the ETA Fonn 9089 to establish tbat the 
bachelor's degree r~quired by the ETA Form 9089 may be acceptable as some kind of unspecified 
formula substituting experience for education instead of only undergraduate university or college 
academic study culminating iil a bachelor's degree as represen((l,tive of an educational equivalent. The 
EtA Form 9089 further provided that an alternative combination of ~ducation cmd experience would 
not b~ acceptable. As stated in the AAO's previous decision, the beneficiary's Indian degree was a 3-
year course of Stl1dy, and was comparable to the U.S. equivalent of thtee years of undergraduate study, 
not the U.S. equivalent of~;} bachelor's degree. A United States bachelor's degree genetally t~quites 
four yeats of education. See Matter of Sh(lh, . 17 I&.N Pee. 244 -(Reg. Comm. 1977). See also 
Maramjaya v. USCIS, Civ. Act No. 06-2158 (D.D.C. Mar. 26, 2008)(upholdtng USCIS interpretation 
that tbe term "bachelor;s or equivalent'' on the labor certification necessitated a single fom-ye!:}r d.egree ). 
Further, a,s used by the two credentials evaluations submitted by the petitioner, the formula to equate 
tbree years of ~xperience for one year of education does not apply to immigrant petitions. That 
equivalence applies to non-immigrant H-lB petitions, not to immigrant petitions. See 8 C.P.R. § 
214.2(h)( 4)(iii)(D)(5). . 

USCIS may, in its discretion, use as advisory opinions statements submitted i:lS expert testimony. 
However, where an opinion is not in accord with other information ot is in 'any way questionable, 
USClS is not t~quired to (:lccept or rnay give less weight to that evidence. Matter of Caton 
International, 19 I&N Dec. 791 (Comm. 1988). USCIS is ultilll!:ltely responsible for making the 
final detenni_nati()n regardi~g .an alien's eligibility for the benefit sought. I d. The submission of 
letterS from experts supporting the petition is not presumptive ·evidence of eligibility. USCIS may 
evaluate the content of the letters as to whether they support the alien's eligibility. See id., at 795. 
As expressed in the AAO's previous decision, the AAO does not find the detefriiination of the 
credentials evaluations probative in this matter. 
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The AAO's decision of August 30, 2013 a.cknowledged counsel's reference to the dissolution of The 
National Cmincil on the Evaluation of Foreign Educational Credenti<1-ls. However, the AAO 
believes tbere ¥e ample grounds for its reliance upon the opinion of the American Association of 
Collegiate Registrars and Admissions Officers (AACRAO) and its Electronic Database for Global 
,Education (EDGE) in the evaluation of foreign academic credentials. "With U1e dissolution of the 
National Cmn:tci.l on the Evaluation of Foreign Educational Credentials (The Council) the placement 
recomniendations in EDGE are the only stand¥ds reviewed and approved by a higher education 
organization that is non-profit, voluntary, and-broadly representative of American higher education. 
AACRAO was the ch1uter member of The Council and is comprised of over 10,000 registratiol). and 
admission professionals who represent approximately.2500 institutions in more than 39 countties."3 

It is noted that the petitioner's two credentials evalua.tions did not find that the beneficiary had the 
U.S. eq1.,1ivalent of a bachelor's degree based on academic studies alone, but rather the equivalent of 
three years of undergraduate study at an accredited U.S. institution of higher learning. 0Qly ~fter 
substituting experience for university study did the evaluations determine that the beneficiary had 
the V.~. equivalent of a Bachelor's degree. As this analysis is not supported by the language of the 
labor certification or the advertisement documentation submitted, the AAO does not find the 
determination of the credentials evaluations probative in~ matter. 

Neither tbe ETA Form 9089 nor the recruitment documentation submitted established that an 
equation of accepting experience in lieu of edlJC!J,tion was explicitly and specifically expressed during 
the labor certification process to the DOL and to potentially qualified U.S. workers. It did not defme 
any equivalency to allow for c:my combination of education and experience that would have info@ed 
U.S. workers without a Bachelor's degree that they were eligible to apply for the position. 

On ntPtion, co-gnsel also submits copies · of two letters, dated January 7, 2003 and July 2~; 2003, 
respectively, signed by of the INS Office of Adjudications to counsel in other 
cases, expressing his opinion about the possible me3.I).s to satisfy the requirement of a foreign equivalent 
of a U.S. advanced degree for purposes of 8 C.P.R. 204.5(k)(2). Within. tbe July 2003 letter, Mr. 

states that he believes that the combination of a post-graduate diploma and a th,ree"'ye(lf 
baccalaurea.te degree may be considered to be the equivalent of a U.S. bachelor's degree. 

Private· discussions and correspondence solicited to obtain advice from USCIS are not binding on the 

. -
3http:ijwww .forei t~credentials.org/about-fcsa/the-edge-standard -of -evaluation (accessed October 30, 
2013). "In addition to AACRAO being the premier publisher of references on foreign educational 
systems since the mid-1950's with the World Education Series, the Projects for International 
Education Research (PIER), the AACRAO Country Studies, and the recent web based [EDGE], 
AACRAO has been evaluCJ,ting foreigQ credentials since 1965. From 1965 until 1991, AACRAO 
was responSible for evaluating foreign education for the US Agency for International Development 
(USAlD), Office of International Training, Academic Advisory Service. In 1991, with the end of 
USAID:s schola_rship program for developing nations, AACRAO created International Education 
Services to provide evaluations for AACRAO member institutions as well as the general pubtic." 
http:Uies.aacrao.org/about/ (accessed October 30, 2013). 
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AAO or other USCIS adjudicators and do not have the force of law. Matter of Izurnmi, 22 I&N 169, 
196-197 (Comrn. 1968); see also, Memorandum from Thomas Cook, Acting Associate Corn:inissioner, 
Office of Programs, U.S Immigration & NaturaliZation Service, Significance of Letters Drafted By the 
Office of Adjudiccitions (December 7, 2000). I 

Additionally, a.Jtbough 8 C.F.R. § 204.5(k)(2), (for an advanced degree visa category) as referenced by 
1 counsel and in Mr. correspondence, permits a certain combination of progressive work 

experience and a bachelor's degree to be considered the eq~valent of an advanced degree, there is no 
comparable regulatory provision to substitute work experience for undergraduate university course 
work in the skilled worker visa ·category, except possibly where the experience is e:wlicitly and 
specifically permitted as an educational substitute 011 the labor certification and in the recruitment 
advertisements, which is not the case here. (See footnote 5 of AAO decision of August 30, 2013). 

The evidence in the record fails to show that the beneficiary meets the educational requirements of the 
labor certification of the required Bachelor's in Computer Science. The·evidence in the record failed to 
demonstrate that the terms of t4e labor certification pertnitted·rapplicantS without C1 U.S. bachelor's 

. de_gree but with ail unspecified educationa.J equivalency based on a combination of education and 
e~perience to qualify for the offered job, as that intent was expliciUy and specifically expressed during 
the labor certification process to the DOL and to potentially qualified U.S. workers. · , 

The petitioner failed to establish that the beneficiary met the minimum educational requirements of 
the offered position set forth on the labor certification by the priority date, Therefore, the beneficiary 

· does not qualify fot classification as a skilled worker under section 203(b)(3)(A)(i) of the Act. 
, I 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
fea50ilS as petitions for rehearing iPld motions for a new trial on the basis ofnevvly discovered evidence. 
St?~ INS v. Doherty, 502 U.S. 314, 323 (1992Xciting INS v. Abudu, 485 U.S. 94 (1988)). A party 
seeking to reopen a proceeding bears a 'iheavy burden.'·' INS .v. Abu4u,, 485 U.S. at 110. With the 
curre:nt motion, the movant has not rnet that burden. Based on the· foregoing, the petitioner's motion
does not quallfy as a motion to reopen or reconsider and will be dismissed. 

The b:u.rden of proof in these proceedings rests solely· with the petitioner. Section 291 of the Act, 
8 U.S.C. § 136L The petitioner has not met that burden. 

Oi.U>ER: The motion to reopen and motion to reco11sider is approved. The AAO's decision of 
August 30, 2013 is affirmed. The petition remains denied. 


