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U.S. Clti~e:nship and lmllligt:atiq~ Servi~;:e~ 
Administrative Appeals Office (AAO) 
20Massach~setts Ave., N.W., MS 2090 
Washington, De 2o~29-:2()90 · 

U~S· Citizenshi.p 
and Imnligration 
Services 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional PUrsuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C §·it53(b)(3) 

ON :SEHALF OF PETITlONER: 

INSTRUCTIONS: 

This is. a non-precedent decision. The AAO does not announce new constructions Of la:W not establisb agei).qy 
poU¢y through Qon-prececlerit decisions. If you believe the AAO incorrectly applied current law or policy to 
your case· or .if you see.k to present new f~cts fot G(>Qsidera,tion, yotJ: lll!lY file a motion to reconsider or a 
motion to reopen, respectively. AllY motion mt~st be filed on ~Notice of Appeal or Motion (Fotm I-290B) 
within 33 days of the. date of this decision . . PleaSe review . the FQrni i~Z906 instruction~ · at 
http://www.uscis.gov/forms for the iatest information on fee, filing iocation, and other requirements. 
See a,lso 8 C.f.R. § 1.035. I)() not file a niotion directly with the AAO . 

•.. )Th~.nk y. ofo 

- ~ -
Ron Rosenberg. 

__ Ch.ief, Adntin_isttative Appeals Office 
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DISCUSSION: The preference visa petition was denied by tbe Director, Texas Service Center on 
May 12, 2010. The petitioner filed a motion to reopen on June 15, 2010. The director granted the 
motion to reopen and reaffimied the decision to deny the petition on September 28, 2010. Th,e 
petitioner appealed the decision to the Administrative Appeals Office (AAO), which was di~mi~sed 
by the AAO on February 28, 2013. The petitioner flied a subsequent motion with the AA0;1 On June 
27, 2013, the AAO granted the motion, withdrew in pan a11d affinned in part its prior decision, and 
denied the petition. The m~uer is now bdore the AAO on another motion to reopen and motion to 
reconside_r. The llJOtioru; will be granted, the previous decision of the AAO will be affirmed, and the 
pe~ition will re:rpain denied. · 

The petitioner is a thoroughbred horse racing stable. It seeks to pennanently employ the beQetlciary in 
·the Uitited St~tes as a thoroughbred racehorse groom. AS requited by statute, the petition is 
. accompanied by a Form ETA 750, Application for Alien Employment Certification (labor 
certification), approved by the United States Department of Labor (POL).2 On June 27, 2013, the 
AAO determined that the petitioner failed to establish that the beneficiary met the minimu:rp 
requiremems for the position offer.ed, a,nd that the petitioner failed to demonstrate its ability to pay 
the proffered Wage as of the priority date and contiPuing until the beneficiary obtains lawful 
permanent residence. Accordingly, the petition remained denied. 

The record shows tha.t the ro.otiop to reopen and motion to reconsider is properly filed and timely. 
However, as Set forth below, following consideration of the record on motion, the petition remains 
denied and the AAO's decision of June 27, 2013 is affirmed. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir . . 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.3 

· 
1 On the Foim I--29013, Notice of Appeal or Motion, submitted on April 2, 2013, the petitioner 
checked Box B, which states "I am filing an appeal." However, because the petitioner characterized 
its filing as a motion on the Form I-290B, the AAO accepted it as one despite the incorrect box being 
checked on the form. 
2 This petition involves the substitution of the labor certification beneficiary. The substitution of 
beneficiaries was folllJerly permitted by the DOL On May 17, 2007, the DOL issued a final rule 
prohibiting the substitution of beneficiaries on labor certifications effective July 16, 2007. See 72 
Fed: Reg. 27904 (codified at 20 C.F.R. § 656). As the filing of the instant petition, March 16, 2007, 
predates the final nde; a11d since another beneficiary has not been issued lawful pennanent residen~ 
based on the labor certification, the requested substitution will be permitted. 
3 The submission of additional evidence on motion is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R.. § 103.2(a)(1). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on llJOtion. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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The procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration ofthe procedural history will be made only as necessary. 

As set forth in the AAO's priot decision, an issue in this case is wheth~r or not the petitioner has 
established that the beneficiary is qualified for the offered position as of the priority date; November 
14, 1997. In the instant case, the labor certification states that the position offered requites six (6) 
years of grade school, two (2) years of experience in the job offered, a11d eligibility for a state groom 
license. On the Form ETA 750B, signed by the beneficiary on December 22, 2006, the bepeficiary 

. cl~ims to be qualified for the . position offered based on experience as a thoroughbred race horse 
groom for: in · Mexico from August 1997 through February 2000; 

from March 2000 through June 2000~ 
in California from June 2000 through September 2000~ and 

Stables in California from Janu.ary 2001 thro11gh September 20044 and from July 2005 through 
present (December 2006)~ No other experience is listed. 

To b.e eligible for approval, a beneficil:lfY 111ust have all .the educatim~, training, and experience speCified 
· orr the labor certification as of the petition's pri9rity date. See Matter of Wing's Tea House, 16 I&N 

158 (Acting Reg'l Comm'r 1977). A petitiorier_niust establish eligibility at the time of filipg; . a 
petition cannot be approved a.t a future date after the benefiCiary becomes eligible under a new set of 
facts. See Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm'r 197l). Here, the Form ETA 750 was 
accepted for processing on November 14, 1997.5 Therefore, only the beneficiary's experience 
acquired pefore the priority date will be considered. According to the labor certification, Form ETA 
750B, the beneficiary was employed fuU-time by -· from August 1997 to 
February 2000. No other experience on the labor certification preda.tes the priority date. 

The regulation at 8 C.P.R. § ?04.5(l)(3)(ij.XA) states: 

Any requirements of training or experience for skilled wotkets, professionals, or other 
workers 11111st be supported by letters from trainers or employers giving the name, 
address, and title of the trainer or e111ployer, and a description of the training received or 
the experience of the alien. 

In its June 27, ?0~3 decision, the AAO found numerous discrepancies in the two affidavits submitted 
to e.stablish the beneficiary's claimed experience. The AAO noted that one translated affidavit was 
submitted without a translator's certification; t~erefore, it lacked probative value and will not be 
accorded any weight in this proceeding. The second certified, translated affidavit was from the same 

4 It is noted that in Fonn ETA 750B, 15. b., the beneficiary i1;1dicates J1e ''only worked 6 to 7 months a 
year." . . . 
5 If the petition is approved, the priority daje i~ ~so used ill conjunction with the Visa Bulletin issued by 
the Department of State to determine· when a benefiCiary can apply for ·adjustment of status or for ·an 
immigrant visa abroad. Thus, the importance of reviewing the bona fides of a job opportunity as of the 
priority date is clear. · 
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affiant. The AAO noted that while the two affidavits have the · same date arid time of writing, as well 
as the same certification num1Jer, they contain differing content. While the uncertified translation 
states dates of employment, the certified translation does not The MO C!,lso noted that the certified 
translation does not state the dates of the beneficiary's employment, preventing the AAO from 
detelllJing whether th~ beneficiary would have possessed the required work experience by the 
priority date. Further, the AAO noted that the pr<~perly tr~mslated affidavit was provided in 
conjunction with the petitioner's motion to reopen the director's decision in an attempt to correctthe 
i:ncon~istencies noted by the director; however, the affidavit predates the date of director'S decision. 

The discrepancies cast doubt on the. authenticity of the affidavits. Doubt cast on any aspect of the 
applicant's proofmay undermine the reliability and. sufficiency of the ternairungevidence offered in 
St1pport of the applicat.ion or visa petition . . /d. On motion, the petitioner fails to address these 
inconsistencies; therefore, the petitioner has failed to overcome the MO's fin4.ings . . In any future 
filings, it is incumbent upon the petitioner to resolve any inconsistencies in the record by 
jJ1pependent objectjve evidence. Matter of lio, 19 I&N :Dec. 582, 591.,92 (BIA 1988). Any attempt 
to explain or reconcile such inconsistencies will not s1,1ffice t~nless the petitioner submits competent 
objective evidence pointing to where the truth l~es. /d. 

The AAO also noted that the affidvit fro111 t.he m_anager at the affiant 
Suggests that the beneficiary worked part-time after he finished school, prior to the priority date in 
1997. The AAO noted that the beneficiary qualifications must be eStablished before the priority date 
in 1997, and as the beneficiary turned 15 years old in 1997, it appears unlikely that the benenficiary 
would have had two years of full-time work experience in the position offered froro the ages of13 to 
i4 years old. On motion, counsel submits a ropy of an updated translation of aii affidavit from same 
manager at · with a certified translation prepared by counsel. The affiant States 
that beneficiary worked for since he was l,lbOl1t nine years old; counsel asserts 

· that children start working at a very young age in Mexico, especially on ranches. The affidavit fails 
to state the dates of employment and to reconcile the inconsistencies noted ill the AAQ's prior 
decision. Further, this "new" affidavit is also dated on April 7, 2010, however, no explanation is 
provided as to how each affidavit bears the. same date. As the labor certitication. affirm'!:tively states 
that the beneficiary commenced employment with in Augtist 1997, wh.i~h is 
only three months prior to the priority date, the evidence in the record of proceeding does not 
support tht=: conclusion that the beneficiary was qualified for the position as of the priority date. The 
petitioner's later ~sertion that the beneficiary collUl)enced employment with 
prior to the date attested to on the .Forrrt ETA 750B by the beneficiary has not 1Jeen established. 
Therefore, the petitioner has failed to overcome the AAO's findings in its prior decision. In Matter 
of Leung, 16 I&N Dec. 2530 (BIA 1976), the Board's dicta notes that the beneficiary's experience, 

. without such fact certified by DOL on the beneficiary's Fonn ETA 750B, lessens the credibility of 
the evidence and facts asserted. 

Oil motion, coUilsel asserts that the beneficiary's experience does not h~ve to be paid e~periel)ce and 
references an unpublished AAO decision in support of her claim. However, counsel fails to submit a 
copy of the decision. Without documentary evidence to su,pport the claim, the assertions of counsel 
will not satisfy the petitioner's burden · of proof. The assertions of counsel do not constitu,t~ 
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evidence. Matter of Obaigbena, 19 I&N Dec. 53J, 534 (BIA 1988); Matter Of Laureano, 19 I&N 
Dec. l (l3JA 1983); Matter of Ramire:?,.Sanche:?, 17 I&N Dec. 503, 506 (BlA 1980). Further, whil~ 
the r~gulation at 8 C.F.R. § 103.3( c) provides _ that precedent d~cisions of USCIS are binding on all its 
employees in the administration of the. Act, unpublished decisions are not similarly binding. Precedent 
decisions must be de~ignated and publi~h~d iA bound vol:tunes or as i.Pt~mn · Q.~cisions. 8 C.F.R. 
§ 103.9(a). In the instant case, for the reasons stated above; the petitioner has failed to overcome the 
findings in the AAO's June 27, 2013 decision and establish that the beneficiary has the requisite 
experience for th~ position offered. 

Further, the AAO noted that the record failed to contain evidence that the beneficiary has the 
requisite license or eligibility for a California State groom's licen_se as of the priority date 91;1 
November 14, 1997. On motion, counsel submits copies of the beneficiary's racetrack licenses 
issued to the beneficiary in 2002 through 2004. While the AAO acknowledges that the beneficiary . 
was licensed in these years, tlie benefic~ary q\lalifiGa.tions mils~ b~ establi_shed before the priority date 

· iQ 1997. Here, the record fails to contain evidence that the beneficiary was licensed or eligible to be 
licensed before 1997. Therefore, the petitioner has failed to overcome this finding in the AAO's 
prior decision. 

On motion, cotifisel submits a copy of beneficiary's certificate from primary school with a certified 
translation. -The petitioner has established that the beneficiary completed six years of grade school 
as required by the labm: certification. 

Counsel also submits three additional affidavits with certified tran$lations. The affjdavjts are Qot 
from the beiJeticictry'$ pr~vious employers and provide no dates of employment. The affidavits appear 
to provide a character reference a:nd general statements about the beneficiary's experience with 
horses. AS the affidavits do not meet the regulatory requirements at 8 C.F.R. § 204.5(1X3)(il)(A), the 
affidavits fail to establish that th~ beneficiary meets the requisite requirements in the labor 
certification. Further, the affidavits are tertiary evidence and only acceptable if the petitioner 
establishes that primary and secondary evidence is unavailable. See 8 C.F.R. § 103.2(b )(2)(i). Here, 
the petitioner has failed to explain why letters from employers are unavailable to reconCile any 
discrepancies, and why tertiary evidence is necessary. 

Based on the above, the petitioner has failed to establish that the beneficiary met the minimum 
requirements of the offered position set forth on the labor certificadon as of the priority date, 
therefore, the bene:fici(l,ry does not qualify for classification as a professional or skilled work~t 
uQder section Z03(b)(3)(A) of the Act. 

Even if the petitioner had demonstrated the beneficiary met the min.im\lro qualifications for the 
position offereQ., the petition could not be approved. As stated in the AAO's previous decision, the 
petitioner has not established its continuing ability to pay the beneficiary the proffered wage as of 
the priority date onwards_. The AAO detennined that the petitioner failed to establish its ability to 
pay the prof{ered wage .in 2004 and 2005. The AAO also found that .the record failed to contain the 
petitioner's complete tax returns for 1997 and 2003, as well as an accm~pting of the sole proprietqr's 
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monthly expenses.6 Acrordingly, the AAO was prevented from properly analyzing whether the sole 
' proprietor's adjusted gross income covered the differep.ce between the proffered wage and the wage 

paid and left enough to support his household for the year 1997, as well as 1998 through ZOOS. 
Therefore, the AAO determined that the petitioner failed to establish its continuing ability to pay the 
beneficiary the proffered wage from the priority date onwards. 

On motion, counsel submits copies of the beneficiary's Forms W-2 for 2010 through 2012, and 
previously submitted c_opi_es of the beneficiary'l) FofiilS W-2 for 2002 through 2009. This evidence 
establishes the petitioner's ability to pay the proffered wage in 2010 through 2012~\ however, it f~ils 

.. to overcome the· AAO's previous findings and address the years 1997, 2003, 2004 and 2005. Ori 
motion, the petition.er submits a letter from the sole proprietor, stating that he agrees to pay the 
beneficiary the prev-ailing wage. However, although specific~Hy requested ~nd the lack therefore 
noted in prior decisions, the petitioner did not submit a list of the sole proprietor's .hou.sehold 
expenses, preventing the AAO from properly analyzing whether the sole proprietor's adjusted gross 

, inC()me would be enough to cover a.ny difference between the proffered wage and wages paid, and 
leave enough to support his household in all years. It is noted that, on motion., COUAsel asserts that 
the (•majority'' of the sole proprietor's expenses are reflected on his tax returns; however, no 
evidence was submitted to support this claim. Without documentary evidence to support the claim, 
the assertions of counsel will not satisfy the petitioner's burden of proof. The asserilop.s of counsel 
do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Mattet Of 
LaU:reano, 19 l&N Dec. 1 (BIA 1983); Matter ofRamirez-Sanchez, 17 l&N Dec. 503, 506 (BIA 
1980). Therefore, the record of proceedings is insufficient to demonstrate the petitioner'.s ability to 
pay the proffered wage. 

· 
6 Sole proprietors must show that they can sustain themselves and their dependents. See Ubeda v. 
Palmet, 539 F. Su:pp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). The sole proprietor's 
monthly expenses are required to demonstrate the petitioner's ability to pay the proffered wage. Ip. a 
March 17, · 2010 Request for Evidence (RFE), the director requested that the petitioner submit 
evjd~p.ce regarding the proprietor's monthly household expenses, including car loans, ihsurance, 
utility bills, food, clothip.g, house payments, et~, In an April 15, 2010 response, counsel stated that 
the sole proprietor's personal monthly expenses are approximately $5,000 .($60,000 per year) but 
submitted no evidence to verify the expenses Claimed. The assertions of cOUnsel do not constitute 
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 
I&N Dec. 503, 506 (BIA 1980). Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings, Matter of Soffici, 22 
I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft ofCalifotiiia, 14I&N Dec.190 
(Reg'l Comrn'r _1972)). The AAO's February Z8, 2013 decision notes that the proprietor's Schedule A 
to his IRS Forms 1040 show annual itemized expenses including medical expenses,- taxes, horoe 
mortgage wterest and gi& greater tban $60,000 in 1999, 2000 and 2002. On the curt'ent motion and 
the prior motion, the petiti-oner failed to submit evidence to overcome the MO's finding or to 
explain how the petitioner's expenses are limited to $60,000 annually when the petitioner's itemized 

. deductiop.s alo_ne exceed that amount 
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Counsel submits copies of the beneficiary's H-2B visas for 2002 through 2004. Counsel states that 
the beneficiary did not work in the United States for the whole year in 2002 through 2005 and, 
therefore, the petitioner cannot show a full year of wages paid. As stated in the AAO's previous 
decision, counsel provides no legal basis, or citations to relevant law or regulation, that would permit 
the .AAO to extrapolate a sea.soJJ.I:d iJ1COIJle to an ann1,1al income in order to determine a petitioner's 
ability to pay. Oil motion, the petitioner has failed to overcome the findings ill MO's prior 
decision. 

lit its February 28, 2013 decision;~ the AAO considered the overall magnitud.e of the petitioller's 
business activities in its determination of the petitioner's ability to pay the. proffered wage. See 
Mattet of Sonegawa, 12 I&N Dec. 612 (Reg'l Coil)Ill'r 1967). The AAO acknowledged that the 
petitioner's tax returns established the. historical growth of its business with the exception-of 4()03, as 
no tax return was provided for that year. The record also contained evidence of the sole proprietor's 
reputation as a horse trainer. However, unlike Sonegawa, the AAO noted that USCIS tecotds 
indicate that the petitioner has filed immigrant visa petitions on behalf of at least 15 other 
beneficiaries. 7 The AAO stated that the petitioner would need to demonstrate its ability to pay the 
proffered wage for eaqh 1-140 ben~ficiary from the priority date until the beneficiary obtains 
pertnartent residence. See 8 C.F.R. § 204.5(g)(2). 

On motion, counsel asserts that "the Petitioner has been training horses since 1979 and for the year 
2003 his earnings Were $6,262,447 and in 1997 his earnings were $5,208,149. His earnings have 
been fairly consistent throughout the years he has beeil traiiliilg." The petitioner provided a copy of 
the petitioner's trainer profile showing his statistics and earnings from 1979 through 2013 to support 
this assertion. Counsel further asserts that based on the petition.er's tax returns, the beneficiary's 
Forms W-2, ''the number of horses oWed [sic] by the Petitioner and his ranking Of 8th m the United 
S~te$ thttt he would have the ability to pay the wages of the beneficiary .. " Counsel's assertions on 
motion cannot be concluded to outweigh the evidence presented in the tax returns as submitted by 
the petitioner that demonstrates that the petitioner could not pay the proffered wage c~mtinuing from 
the ptiority day onwards. While the petitioner's tax returns indicate both income and expenses, the 
evicJence newly provided reports a purported "earnings" only. Therefore, the purported earnings 
represent an incomplete portrayal of the petitioner's :(inances because the petitioner's expenses are 
not reconciled. As discussed above, the petitioner has failed to provide expenses despite multiple 
RFEs and decisions requesting this information. . · 

The AAO previously found that the petitioner had not demonstrated its ability to pay the multiple 
beneficiaries it has sponsored. On motion, counsel asserts that "it is very difficult for the Petitioner 
to deJllonstrate that prior individuals were paid the prevailing wage." Counsel submits Forms W-2 
issued by the petitioner to three other beneficiaries, all of whom still work for petitioner. Counsel 

7 Detailed information regarding the other beneficiaries was requested by the· director's March 17, 
2010 RFE. The petitioner did Iiot provide evidence regarding these other beneficiaries on appeal or 
prior. motion. Th~ failure to submit requested evidence that precludes a material line of inquiry shall 
be grounds for denying the petition. See 8 C.F.R. § 103.2(b)(14). 
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asserts that the petitioner will continue to look through its records, bu~ it seems ''overkill" for this 
petition. In visa petition proceedings, the burden is on the petitioner to establish eligibility for the 
benefit sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must prove 
by a preponderance of evidence that the beneficiary is fully qualified for the benefit sought. Matter 
of Martinet, 21 I&N Dec. 1035, 1036 (BIA 1977); Matter of Patel, 19 I&N Dec. 774 (l3IA 1988); 
Matter of SooHoo, 11 I&N Dec. 151 (BIA 1965). Here, the petitioner's ability to pay the proffered 
W(lge for t_he instag.t beneficiary, ai1d its other 1-140 beneficiaries, from the priority date until the 
insta:fit beneficiary, and its other beneficiaries, obtain permanent residence is lll\l_St be est(lbli_shed. 
On motion, the petitioner has not provided evidence sufficiently tespo:fisive to the AAO's finding; 
therefore, the petitioner has failed to overcome the AAO's prior decision. 

Thus, based on the above, the petitioner has failed to demo:fisttate that it had the continuing ability to 
pay the beneficiary the proffered w(lge as of the priority date onwards. 

Therefore, the AAO ·concludes oli motion that the petitioner has failed to establish that the 
beneficiC1_ry is qualified. for the positioq offered, and that the petitioner has the ooiltmui:fig ability to 
pay the proffered wage to the beneficiary from the priority date onwards. 

Tbe petition will rema.in denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, it is the petitioner's burden to establish 
eligibility for the immigration benefit sought. Section291 of the Act, 8 U.S,C. § 1361; Matter of 
Otiende,26 l&N Pee. 127, 128 (BIA 2013). The petitioner has not met that burden. Accotdingly, 
the motions will be granted and the previous decision of the AAO will be affirmed. 

ORDER: The motion is granted: The AAO's decision, dated June 27, 2013, is affitm.ed. The 
petition remains denied. 


