
(b)(6)

DATE: OFFICE: NEBRASKA SERVICE CENTER 

MAR 0 6 2014 
INRE: Petitioner: 

Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigra tion Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave. , N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional Pursuant to 
Section 203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law 
or policy to your case or if you seek to present new facts for consideration, you may file a motion to 
recons ider or a motion to reopen , respectively. Any motion must be filed on a Notice of Appeal or 
Motion (Form l-290B) within 33 days of the date of this decision. Please review the Form 1-2908 
instructions at http://www.uscis.gov/forms for the latest information on fee, filing location, and 
other requirements. See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

.o; I u ~, l/', I. 
~~-Tl, f! ._c,/~ 

Ron Rosenberg 

Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Nebraska Service Center (director), denied the Form I-140 
petition and the matter is before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United 
States as a cook oflndian-style food pursuant to section 203(b)(3)(A)(i) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1153(b )(3)(A)(i).1 As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification (labor 
certification), approved by the U.S. Department of Labor (DOL). The priority date of the 
petition is April 23, 2001, which is the date the labor certification was accepted for processing by 
DOL. See 8 C.F.R. § 204.5(d). 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted on appeal.2 The record shows that the appeal is properly filed, timely and 
makes a specific allegation of error in law or fact. 

Procedural History 

The petitioner filed the visa petition on July 13, 2007 as the successor-in-interest to the business 
that had filed the underlying labor certification with DOL. At that time, it requested the 
substitution of the labor certification beneficiary.3 The director denied the petition on April 4, 
2009, finding that the record did not establish that the substituted beneficiary had the experience 
required by the labor certification as of the April 23, 2001 priority date. On May 5, 2009, the 
petitioner appealed the director 's decision to the AAO. 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available 
in the United States. 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. 
§ 103.2(a)(1) . 
3 The substitution of beneficiaries was formerly permitted by DOL. On May 17, 2007, DOL 
issued a final rule prohibiting the substitution of beneficiaries on labor certifications effective 
July 16, 2007. See 72 Fed. Reg. 27904 (codified at 20 C.F.R. § 656). As the filing of the instant 
petition predates the final rule, and since another beneficiary has not been issued lawful 
permanent residence based on the labor certification, the requested substitution will be permitted. 
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On January 16, 2013, the AAO notified the petitioner that the instant proceeding would be held 
in abeyance so that DOL could consider whether the beneficiary's experience could be used to 
meet the experience requirements of the labor certification. Following consultation with DOL, 
the AAO resumed its consideration of the case, issuing a Notice of Intent to Dismiss and Request 
for Evidence (NOID/RFE) to the petitioner on December 26, 2013. At that time, the AAO 
informed the petitioner that failure to respond to the NOID/RFE would result in the dismissal of 
the appeal pursuant to 8 C.F.R. § 103.2(b )(13)(i). It also indicated that it would dismiss the 
appeal if the petitioner failed to submit requested evidence that precluded a material line of 
inquiry. See 8 C.F.R. § 103.2(b)(14). 

On January 27, 2014, the AAO received the petitioner's response to the NOID/RFE and the 
AAO will consider the newly submitted evidence, along with the other evidence of record, to 
reach a decision on the appeal. 

Beneficiary Qualifications 

A petitioner must establish that a beneficiary satisfies all of the educational, training, experience 
and any other requirements of the offered position set forth on the labor certification by the 
priority date. 8 C.F.R. § 103.2(b )(1). See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 
(Act. Reg. Comm. 1977); Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971). 

In evaluating the job offer portion of the labor certification to determine the required 
qualifications for the position, USCIS may not ignore a term of the labor certification, nor may it 
impose additional requirements. See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. 
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

Part A.l4. of the labor certification requires the beneficiary to have two years of experience in 
the job offered, i.e., as a cook of Indian-style food. Part B.15. of the labor certification, which 
was signed by the beneficiary on July 9, 2007, reflects that the beneficiary was employed as an 
Indian cook at the 'India) from July 2004 until "Present." No other 
experience is listed. However, in response to the director's January 22, 2009 Request for 
Evidence (RFE), which informed the petitioner that the beneficiary was required to satisfy the 
requirements of the labor certification as of the April 23, 2001 priority date, the petitioner 
submitted a June 1, 2003 statement from the owner of ~ _ 
India. In this statement, the owner reports that he employed the beneficiary in his restaurant 
from January 1999 to June 2003 and that the beneficiary was promoted to the position of full
time cook after three months of training. 

In the NOID/RFE issued on December 26, 2013, the AAO informed the petitioner that the record 
did not demonstrate that the beneficiary had the two years of experience required by the labor 
certification. It specifically noted that the June 1, 2003 statement from the owner of the. __ 

0 

did not satisfy the requirements of the regulation at 8 C.F.R. § 204.5(1)(3), which 
states: 
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(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

The AAO advised the petitioner that while the submitted statement from the 
House ' s owner reflected his name, address and title, it did not provide a description of the 
training the beneficiary had received or his experience, as required by 8 C.F.R. § 
204.5(1)(3)(ii)(A). The AAO also questioned the reliability of the employment claim in the June 
1, 2003 statement, as it was not listed on the labor certification that the beneficiary had signed on 
July 9, 2007 as being "true and correct" under penalty of perjury. In Matter of Leung, 16 I&N 
Dec. 2530 (BIA 1976), the Board of Immigration Appeals (BIA) stated in dicta that if a 
beneficiary claims experience that is not certified by DOL on the labor certification, it lessens the 
credibility of that evidence and the facts asserted. 

The NOID/RFE further informed the petitioner that as Part B.ll. of the labor certification 
indicated that the beneficiary had attended ih Grade in _ . from April 2001 to March 
2002, it appeared that he had attended the 5th and 6th Grades from April 1999 to March 2001, 
potentially contradicting the claim made by the owner of the - · ~ ~ that the 
beneficiary was being trained or working as a full-time cook in his restaurant from January 1999 
to June 2001. The AAO therefore, asked the petitioner to submit additional evidence of the 
beneficiary's training and experience with the . ...., :, including copies of pay 
receipts, payroll records, or tax documents, for the period January 1999 to June 2003, as well as 
an explanation of how the beneficiary could have attended the 5th and 6th Grades while working 
full-time. 

In response, the petitiOner submits a January 23, 2014 letter from , the 
petitioner's President, who states that the beneficiary is qualified for the offered position based 
on his employment with the . He 
asserts that at the time the labor certification was filed with DOL, the beneficiary had two years 
and four months of experience as a cook and that "it is very common for children who are not 
interested in education or parents who [cannot] afford [to have] their children .. . go to school 
[to] send these children to learn (a] skill at (a] very young age, that includes, cooks, mechanics 
and factory worker[s]. " _ resubmits the June 1, 2003 experience statement from the 
owner of the . 

The petitioner ' s submission of ; statement does not, however, respond to the AAO' s 
request for additional proof of the beneficiary's employment with the : · _ The 
petitioner does not submit any additional evidence that describes the beneficiary's training and 
employment or that documents his employment, e.g., pay receipts, payroll records, or tax 
documents, although it does not indicate that this evidence is unavailable. Neither does the 
petitioner provide an explanation as to how the beneficiary could have been employed full-time 
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during a period when the record appears to indicate that he was in school. The letter of 
experience from the _ outlines full-time work that conflicts with the full
time school work of the beneficiary . and the AAO sought independent, objective evidence to 
resolve the inconsistency. Going on record without supporting documentation is not sufficient to 
meet the applicant ' s burden of proof in this proceeding. See Matter of Soffici, 22 I&N Dec. 158, 
165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 l&N Dec. 190 (Reg. 
Comm. 1972)). Accordingly, the record does not demonstrate that the beneficiary had the two 
years of experience required by the labor certification as of the petition's August 23, 2001 
priority date. 

Petitioner as Successor-in-Interest 

Beyond the decision of the director, the AAO does not find the record to establish the petitioner in 
this matter as a "successor-in-interest" to the business entity that filed the labor certification and, 
therefore, concludes that the instant visa petition is not supported by a valid labor certification, as 
required by statute. 

A labor certification IS valid only for the particular job opportunity stated on the labor 
certification application. 20 C.F.R. § 656.30( c). For a labor certification to remain valid with 
respect to other employment, the petitioner must establish itself as a successor-in-interest to the 
labor certification employer. Here, the petitioner claims to be a successor-in-interest to 1 

. the business entity that filed the labor 
certification with DOL. 

In the NOID/RFE issued on December 26, 2013, the AAO informed the petitioner that USCIS 
had not issued regulations governing immigrant visa petitions filed by a successor-in-interest 
employer, but adjudicated such matters in accordance with Matter of Dial Auto Repair Shop, 
Inc., 19 I&N Dec. 481 (Comm'r 1986) ("Matter of Dial Auto") a binding, legacy Immigration 
and Naturalization Service (INS) decision that was designated as a precedent by the legacy U.S. 
Immigration and Naturalization Service (now USCIS) Commissioner in 1986. The AAO 
advised the petitioner that in order to establish a valid successor relationship in this matter, it was 
required to: a) describe and document the transaction in which it had acquired ownership of all, 
or a relevant part of, the employer that had filed the labor certification, including evidence 
showing that it had purchased not only its predecessor's assets, but also the essential rights and 
obligations necessary to carry on its business; b) demonstrate that the job opportunity offered to 
the beneficiary was the same as that originally offered on the labor certification; and c) prove, by 
a preponderance of evidence, its eligibility for the immigrant visa in all respects. 

The AAO noted in the NOID/RFE that the record contained a January 1, 2003 statement from a 
which reported that his company had closed its business and had 

designated the petitioner as its "successor-in-interest" with regard to its customers and in-house 
recipes . The NOID/RFE also acknowledged that the petitioner had submitted a January 1, 2003 
. ----- -~- - --- ·------- - o which stated that 
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the petitioner had purchased business assets, "commonly known as the Restaurant and 
Catering Customer List ... In-House Recipes ... for preparing various Indian Cuisine and 
transfer of an Original Approved Labor Certification ... for a Cook, Indian-Style Food ... 
having a priority date of April 23, 2001, for substitution by [the petitioner] of a Cook, Indian
Style Food of their choice." 

The AAO informed the petitioner that it had reviewed this documentation and found it 
insufficient to establish the petitioner as a successor-in-interest to since it failed to 
demonstrate or describe the transfer of ownership that had taken place. Therefore, the AAO 
requested additional evidence of the petitioner's purchase of in the form of bank 
statements reflecting the payment or receipt of funds by the involved parties, audited financial 
statements reflecting its acquisition of -- -~~ _ assets and obligations, documentation of the 
inventory and equipment it had acquired in its purchase of and deeds or other 
documentation relating to any transfer of real estate. 

In his January 23, 2014 statement in response to the NOID/RFE, states that the 
petitioner made "no payment" to ' and acquired only its customers and the instant labor 
certification. He further asserts that the petitioner's requirement is genuine and that it is eligible 
for the immigrant visa in all respects as it is a U.S. entity that cannot be deprived of any legal 
benefits available under the U.S. Constitution. 

Based on l response to the NOID/RFE, the petitioner in this matter is not a successor-
m-mterest to • _ the petitioner's President and a signatory to 
the Asset Purchase Agreement, has stated that the petitioner made no payment to as a 
result of the January 1, 2003 contract he signed4 and, as the AAO indicated in the NOID/RFE 
issued on December 26, 2013, the record contains no other documentation of any financial 
transaction that would establish the petitioner's purchase of assets, as well as the 
essential rights and obligations necessary to carry on its business.5 In that the record does not 
establish the petitioner as a successor-in-interest to · . the labor certification filed by ' 
on August 23, 2001 may not be used in support of the Form 1-140 filed by the petitioner. 

As the Form l-140 petition in this matter is not supported a valid labor certification, it may not be 

4 
'-' has indicated that the petitioner acquired the underlying labor certification in this 

matter under the Asset Purchase Agreement. However, as indicated in the NOID/RFE, the 
underlying labor certification in this matter is not a business asset that may be transferred by 

to the petitioner. Whether the petitioner is eligible to use the approved labor certification 
in support of the Form I -140 petition it has filed on behalf of the beneficiary is a determination 
made by USCIS pursuant to the analysis set forth in Matter of Dial Auto, as discussed above. 
5 Even if the record were to contain documentation that established that the petitioner had paid 

for the assets it claims to have acquired, such documentation might not establish the 
petitioner as successor-in-interest as the transfer of assets, even one that takes up a 
predecessor's business activities, does not necessarily create a successor-in-interest. See Holland 
v. Williams Mountain Coal Co., 496 F3d 670, 672 (D.C. Cir. 2007) 
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approved. See 8 C.F.R. § 204.5(l)(3)(i). Therefore, the appeal will be dismissed for this reason 
as well. 

The appeal is also dismissed based on the petitioner's failure to submit evidence in response to 
the AAO's request for evidence relating to the beneficiary's employment experience. As 
indicated in the AAO's December 26, 2013 NOID/RFE, failure to submit requested evidence 
that precludes a material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. 
§ 103.2(b)(14). 

The appeal will be dismissed for the above stated reasons, with each considered as an 
independent and alternate basis for the decision. In visa petition proceedings, it is the petitioner's 
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 
8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. 

ORDER: The appeal is dismissed. 


