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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http: //www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 
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Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Texas Service Center (the director) revoked the approval of the visa 
petition and the petitioner has appealed that decision to the Administrative Appeals Office (AAO). 
The appeal will be dismissed. 

The petitioner is a convenience store. It seeks to employ the beneficiary permanently in the United 
States as a manager pursuant to section 203(b )(3) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1152(b )(3). As required by statute, the petition is accompanied by a Form ETA 750, 
Application for Alien Employment Certification, approved by the U.S. Department of Labor (DOL). 
The priority date of the petition is November 26, 2003, which is the date the labor certification was 
accepted for processing by DOL. See 8 C.F.R. § 204.5(d). 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted on appeal. 1 The record shows that the appeal is properly filed , timely and makes 
a specific allegation of error in law or fact. 

Procedural History 

On April 2, 2007, the director approved the instant visa petition. On April 30, 2008, the beneficiary 
was interviewed by a consular officer at the U.S. Embassy in Damascus who found that he did not 
speak English and was not familiar with U.S. tax and accounting methods or employment practices. 
On March 1, 2009, the embassy returned the petition to U.S. Citizenship and Immigration Services 
(USCIS) for further review and possible revocation of its approval. 

On May 8 and June 4, 2009, the director issued Notices of Intent to Revoke (NOIR), informing the 
petitioner of the embassy's findings. On July 14, 2009, having received no evidence from the 
petitioner to overcome the consular officer's conclusions regarding the beneficiary's lack of English
language and business skills, the director revoked the approval of the petition. On July 29, 2009, the 
petitioner filed a timely appeal. 

On November 15, 2013, the AAO issued a Request for Evidence (RFE) to the petitioner seeking 
additional information concerning the beneficiary ' s qualifications for the offered position and its 
ability to pay the beneficiary the proffered wage. On January 10, 2014, the petitioner submitted its 
response, which will be considered along with the other evidence of record to reach a decision on the 
appeal. 

Beneficiary Qualifications 

The petitioner is seeking classification of the beneficiary as a skilled worker pursuant to section 
203(b)(3) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(3). Section 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form l-
290B, Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. 
§ 103.2(a)(1). 
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203(b )(3)(A)(i) of the Act, 8 U .S.C. § 1153(b )(3)(A)(i), grants preference classification to qualified 
immigrants who are capable of performing skilled labor (requiring at least two years training or 
experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

To establish that a beneficiary is qualified to perform the duties of an offered position, a petitioner 
must demonstrate that the beneficiary has met all of the requirements set forth in the labor 
certification by the priority date of the petition, which, as noted above, is November 26, 2003. 
8 C.F.R. § 103.2(b )(1), (12). See Matter of Wing 's Tea House, 16 I&N Dec. 158, 159 (Act. Reg. 
Comm. 1977); see also Matter of Katigbak, 14 I&N Dec. 45,49 (Reg. Comm. 1971). 

In the present case, Part A.13. of the ETA Form 750 labor certification lists the duties of the offered 
position as follows: "Manage store in owner's absence. Oversee waiting on customers, receipt of 
cash, inventory, required record keeping, security, etc." To perform these duties, the beneficiary 
must have two years of experience in the offered position or the related occupation of retail 
management (Part A.14.) and a recommendation for honesty and reliability (Part A.15.). 

Part B.15. of the ETA Form 750 labor certification, signed by the beneficiary on September 29, 
2003, indicates that he worked as a sales manager with · -~· · · who operates 
a retail food store (sweets and ice cream) in Damascus, from 1993 until "Present." Pursuant to the 
regulation at 8 C.F.R. § 204 .5(1)(3)(ii)(A), the beneficiary ' s claim of experience is supported by 
"Certificates of Profession Confirmation," dated August 19, 2003, December 14, 2003, and 
December 25, 2013. The certificates are signed by · - c who states that the 
beneficiary worked in his store for ten years. ____ . _ _ _ _ _ ____. also indicates ~hat the beneficiary has 
four years of experience as a general administrator, with responsibility for sales, purchases, the 
appointment of employees, "sending inquiries," and financial management. He also states that the 
beneficiary is of good moral character. The record further contains an undated statement from the 
beneficiary in which he reports that he opened his own store, which sells groceries and some types of 
sweets, in January 2004 and that he continues to operate his business as of the date of his statement, 
although the number of his employees has decreased from four to two as a result of the Syrian civil 
war. 

On appeal, counsel for the petitioner contends that USCIS has repeatedly failed to provide the 
petitioner with the derogatory evidence on which it relied to revoke the approval of the visa petition, 
as required by the regulation at 8 C.F.R. § 103.2(b)(16)(ii)? In May 27 and June 16, 2009 responses 
to the director ' s NOIRs, counsel asserts that USCIS is required to provide the petitioner with copies 
of the field investigation in this matter, as well as the information developed after interviewing the 
beneficiary and the evidence relied upon to determine that the beneficiary does not meet the 
minimum requirements of the labor certification. However, as the AAO indicated in the RFE it 
issued on November 15, 2013, the basis for the director's NOIR and ultimate revocation of the 

2 The record contains several requests from counsel for a copy of the consular report and any other 
evidence relied upon by users in making its decision. 
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approval of the petition is the information developed at the time of the beneficiary's April 30, 2008 
consular interview in Damascus, specifically that the beneficiary did not speak English and was not 
familiar with United States tax and accounting methods or employment practices. The 
documentation of that interview is a record of the U.S. Department of State, and USCIS has no 
authority to release a document that has been generated by another federal agency? Instead, US CIS 
has provided the petitioner with the derogatory information identified in the consular interview, i.e., 
the beneficiary's inability to speak English and his lack of familiarity with U.S. tax and accounting 
methods or employment practices, which resulted in the return of the visa petition to users. 
Accordingly, the AAO finds that the director's June 4, 2009 NOrR4 provided the petitioner with 
sufficient derogatory information in this matter, as well as the opportunity to rebut that information. 
Counsel's assertion that USCIS has failed to comply with the regulation at 8 C.F.R. 
§ 103.2(b )(16)(ii) is, therefore, inaccurate. 

Section 205 of the Act, 8 U.S.C. § 1155, provides that "[t]he Attorney General [now Secretary, 
Department of Homeland Security], may at any time, for what he deems to be good and sufficient 
cause, revoke the approval of any petition approved by him under section 204." The realization that 
a petition was approved in error may be good and sufficient cause for revoking the approval of that 
petition. Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988). Therefore, counsel's contention that 
users has failed to support its revocation of the visa petition's approval with factual evidence is not 
persuasive. Where, as in the present case, the record does not establish the petitioner's eligibility for 
the immigration benefit sought, the approval <;f the petition was in error and is revoked for good and 
sufficient cause. The AAO's discussion of the evidentiary deficits that support the revocation of the 
instant petition's approval is found below. 

On appeal, counsel contends that USCrS has provided no factual evidence to support the revocation 
of the petition's approval on the grounds that he is not qualified to perform the duties of the offered 
position. Counsel asserts that he has spoken with the beneficiary on the telephone and has found 
him to have sufficient English skills to manage a convenience store in the United States, skills which 
are "similar to that of many such personnel holding such positions." Counsel further states that the 
beneficiary now has more than 20 years of experience in managing a retail business, as he has owned 
and operated his own business since 2004. 

• English-Language Capabilities 

On appeal, both counsel and the petitioner's owner assert that the beneficiary has the English
language skills necessary to manage a convenience store. Their claims, however, do not satisfy the 
petitioner's burden of proof in this proceeding. Going on record without supporting documentation 
is not sufficient to meet the applicant's burden of proof in this proceeding. See Matter of Soffici, 22 

3 It is also noted that the Act restricts the release of records relating to the issuance or refusal of 
visas, except in limited circumstances. See Section 222(f) of the Act, 8 U.S.C. § 1202(f). 
4 The director's May 8, 2009 NOIR did not adequately outline the specific deficiencies identified by 
the consular official at the beneficiary's April 30, 2008 interview. 
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I&N Dec. 158, 165 (Comm. 1998) (citing Matter ofTreasure Craft ofCalifornia, 14 I&N Dec. 190 
(Reg. Comm. 1972)). Without supporting documentation, the assertions of counsel are not sufficient 
to meet the burden of proof in these proceedings. The assertions of counsel do not constitute 
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N 
Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The AAO has also reviewed the academic transcripts that have been submitted by the petitioner to 
establish the beneficiary's ability to speak English, but does not find this documentation sufficient to 
overcome the consular officer 's finding that the beneficiary lacks basic English-language skills. The 
first transcript, issued by the Director of Education in Damascus, shows that the beneficiary studied 
English as a foreign language in 1980, earning the lowest possible passing score. The other 
transcripts reflect that the beneficiary studied English at the Health Institute in Damascus in 1980-
1981 and 1981-1982, where he received low or failing grades. In light of the length of time that has 
passed since the education documented in the transcripts and the beneficiary's poor academic 
performance, the AAO does not find the submitted transcripts to rebut the consular officer 's 
assessment of the beneficiary's ability to speak English. In the absence of any other evidence that 
would demonstrate the beneficiary can speak English, e.g., certificates relating to English-language 
courses or training attended by the beneficiary, the AAO does not find the petitioner to have 
overcome the director ' s finding that the beneficiary lacks the English-language skills required for 
employment as a convenience store manager in the United States. 

• Management Experience 

The record also fails to establish that the beneficiary has the two years of experience as a 
convenience store manager or retail manager required by the labor certification. The petitioner has 
submitted two Certificates of Profession Confirmation from the beneficiary ' s prior employer, 

, dated December 14, 2013 and December 25, 2013, in addition to the 
August 19, 2003 Certificate of Profession Confirmation submitted in support of the visa petition. 
These additional certificates, which the petitioner submitted in response to the November 15, 2013 
RFE, do not respond to the AAO' s request for evidence establishing how the beneficiary's 
experience has "prepared him to perform the duties listed by the petitioner on the labor certification 
relating to his ability to manage the petitioner's employees and his ability to provide customer 
service at a convenience store in the United States." Instead, they repeat the language of the initial 
August 19, 2003 certificate with regard to the beneficiary's responsibilities. Further, the December 
25, 2013 certificate signed by : indicates the period of the beneficiary's employment 
as July 6, 1993 until December 2013, a period of more than 20 years rather than the 10 years stated 
in all three certificates. The dates in the December 25, 2013 certificate also conflict with the 
beneficiary's claim that he has been operating his own business since January 2004. Accordingly, 
the record does not clearly establish the period of the beneficiary' s employment with 

Doubt cast on any aspect of a petitioner's proof may lead to a reevaluation of the reliability 
and sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 
I&N Dec. 582, 591-92 (BIA 1988). No independent objective evidence resolves this inconsistency. 
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Even if not called into question by the December 25, 2013 certificate, the beneficiary ' s statement 
regarding the January 2004 opening of his own store is not supported by any documentary evidence. 
Going on record without supporting documentation is not sufficient to meet the applicant's burden of 
proof in this proceeding. See Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter 
of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Moreover, whatever 
experience the beneficiary may have been gained as a result of his ownership of a retail business 
since 2004 is not relevant for the purposes of this proceeding since it was not gained prior to the 
November 26, 2003 priority date of the instant petition. 

• Recommendation for Honesty and Reliability 

The record further fails to provide the recommendation for "honesty and reliability" required by Part 
B.15. of the Form ETA 750 labor certification. The experience certificates from l 
indicate that the beneficiary "is well qualified and featured with good moralities." They do not, 
however, address the beneficiary's reliability and, therefore, do not satisfy the requirements of the 
labor certification. No other evidence establishing the beneficiary's reliability is found in the 
record. 

For the reasons discussed above, the AAO does not find the petitioner to have demonstrated that, as 
of the November 26, 2003 priority date, the beneficiary was qualified to perform the duties of the 
offered position, as set forth in the labor certification. Accordingly, the April 2, 2007 approval of 
the visa petition was in error and, therefore, has been revoked by the director for good and sufficient 
cause. See Matter of Ho at 582, 590. 

Ability to Pay the Proffered Wage 

On appeal, counsel for the petitioner contends that as the petitioner's ability to pay was not a basis 
for the revocation of the petition's approval, it is not properly before the AA0.5 However, as 
previously indicated, the AAO conducts appellate review on a de novo basis. Accordingly, an 
application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the director does not identify all of the grounds for denial in the initial decision . 
See Spencer Enterprises, Inc. v. United States, 229 F.Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 
345 D.3d 683 (91

h Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 2004) .. 

The regulation 8 C.P.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 

5 As noted above, the RFE issued on the November 15, 2013 by the AAO specifically apprised the 
petitioner that the record before the director at the time of his approval of the petition in April 2007 
did not contain evidence of the petitioner' s ability to pay the proffered wage. Thus, the director ' s 
approval of the petition was in error. The AAO gave the petitioner 30 days to respond to the RFE. 
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to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements .... 

In determining a petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner was employing the beneficiary as of the priority date. If the petitioner documents that it 
has employed the beneficiary at a salary equal to or greater than the proffered wage, that evidence 
is considered prima facie proof of the petitioner's ability to pay pursuant to 8 C.F.R. § 204.5(g)(2). 
If the petitioner does not demonstrate that it employed and paid the beneficiary at an amount at 
least equal to the proffered wage during the required period, USCIS then examines the net income 
figure reflected on the petitioner's federal income tax returns, without consideration of 
depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1st Cir. 
2009); Taco Especial v. Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010), aff'd, No. 10-1517 
(61

h Cir. Filed Nov. 10, 2011).6 If the petitioner's net income during the required time period does 
not equal or exceed the proffered wage or if when added to any wages paid to the beneficiary, does 
not equal or exceed the proffered wage, USCIS reviews the petitioner's net current assets . 

In cases where a petitioner's net income or net current assets do not establish its ability to pay the 
proffered wage during the required period, USCIS may also consider the overall magnitude of its 
business activities. Matter of Sonegawa, 12 I&N Dec. 612 (Reg'l Comm'r 1967).7 In assessing 
the totality of the petitioner's circumstances, USCIS may consider evidence relevant to a 
petitioner's financial ability that falls outside a petitioner's net income and net current assets. It 
may look at such factors as the number of years it has been in business, its record of growth, the 
number of individuals it employs, abnormal business expenditures or losses, its reputation within 
its industry, whether the beneficiary is replacing a former employee or an outsourced service, or 
any other evidence it deems relevant. 

6 Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay the 
proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava , 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. V. Feldman, 736 F.2d 
1305 (91

h Cir. 1984)); see also Chi-Feng Chang. v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); KC.P. Food Co., Inc. v. Sava, 623 F. Supf. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. 
Supp. 647 (N.D. Ill. 1982), afj"d, 703 F.2d 571 (71 Cir. 1983). 
7 In Sonegawa, the petitioning entity had been in business for more than 11 years and, while it had 
significant expenses in the year in which it filed the visa petition, the legacy U.S. Immigration and 
Naturalization Services (now USCIS) concluded that its prospects for resuming successful business 
operations were well-established, basing this determination, in part, on the petitioner's sound 
reputation in both business and design. As set forth in the decision, the petitioner was a fashion 
designer whose work had been featured in national magazines, who had celebrity clients and who 
lectured on fashion design at design and fashion shows throughout the United States and at colleges 
and universities in California. 
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In the present case, the proffered wage specified by the labor certification is $10.15 per hour or 
$21,112 a year, based on a 40-hour week. At the time the director approved the petition, the 
petitioner was required to have established its ability to pay the proffered wage as of the November 
26, 2003 priority date through March 8, 2007, when the record before the director closed with the 
receipt of the petitioner's response to his December 13, 2006 Request for Evidence (RFE). As of 
that date, the petitioner 's owner's 2005 tax return was the most recent available. 

The record indicates that the petitioner is a sole proprietorship, a business in which one person 
operates the business in his or her personal capacity. Black 's Law Dictionary 1398 (7th Ed. 1999). 
Unlike a corporation, a sole proprietorship does not exist as an entity apart from the individual 
owner. See Matter of United Investment Group, 19 I&N Dec. 248, 250 (Comm'r 1984). Therefore a 
sole proprietor's adjusted gross income, assets and personal liabilities are also considered as part of 
the petitioner's ability to pay. Sole proprietors report income and expenses from their businesses on 
their individual (Form 1040) federal tax return each year. The business-related income and expenses 
are reported on Schedule C and are carried forward to the first page of the tax return. Sole 
proprietors must show that they can cover their existing business expenses as well as pay the 
proffered wage out of their adjusted gross income or other available funds. In addition, sole 
proprietors must show that they can sustain themselves and their dependents. See Ubeda , 539 F. 
Supp. at 650. In the present case, the petitioner's owner's tax returns reflect that he has a spouse and 
two children. 

The petitioner has not previously employed the beneficiary. Therefore, the petitioner must 
demonstrate its ability to pay the full proffered wage from its federal tax returns, audited financial 
statements or annual reports. The record contains the petitioner's owner's Forms 1040, U.S. 
Individual Income Tax Returns, for the years 2003 through 2005, and for 2011 and 2012.8 The 
returns report his adjusted gross income as follows: $64,004.00 in 2003; $82,633.00 in 2004; and 
$53,777.00 in 2005. In a December 21, 2013 statement, the petitioner's owner, asserts 
that his business income is sufficient to cover the proffered wage, even if he were not replacing an 
employee who was working for him at the time the visa petition was filed. has also 
submitted a list of his monthly household expenses for the period 2003 through 2005, which he 
describes as approximate, but accurate. Although he indicates that his current monthly expenses are 
higher than those estimated for 2003 through 2005, he asserts that his income has also increased 
since he now owns two convenience stores and his spouse is employed. 

Having reviewed the financial evidence noted above, the AAO finds it sufficient to establish that at 
the time of the petition 's approval, the petitioner had the ability to pay the beneficiary the proffered 
wage from the priority date forward. Nevertheless, the appeal will be dismissed as the record does 
not demonstrate that the beneficiary met the requirements of the labor certification as of the priority 
date. 

8 Pursuant to the regulation at 8 C.F.R. § 204.5(g)(2), the petitioner must establish its ability to pay 
the beneficiary from the priority date through the date the beneficiary obtains lawful permanent 
residence. In the present matter, however, the AAO will consider only whether the petition was 
erroneously approved. 
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In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


