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DISCUSSION: The Director, Texas Service Center (the director) revoked the approval of the 
employment-based immigrant visa petition and the AAO dismissed a subsequent appeal. Thereafter, 
the AAO withdrew its decision and sua sponte reopened the matter for further consideration. The 
appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as 
a cook pursuant to section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i). As required by statute, the petition is accompanied by a Form ETA 750, 
Application for Alien Employment Certification (labor certification), approved by the U.S. Department 
of Labor (DOL). The priority date of the petition is April 18, 2001, which is the date the labor 
certification was accepted for processing by DOL. See 8 C.F.R. § 204.5( d). 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted on appeal. 1 The record shows that the appeal is properly filed , timely and makes a 
specific allegation of error in law or fact. 

The issues before the AAO are whether the beneficiary has the experience required by the labor 
certification and whether the petitioner has the ability to pay the beneficiary the proffered wage. The 
AAO sua sponte reopened the matter to allow the petitioner the opportunity to submit independent, 
objective evidence to resolve the discrepancies in the beneficiary's employment history and 
additional financial documentation to attempt to establish its ability to pay the proffered wage to the 
beneficiary and the other individuals for whom it had filed Form I-140s, Petitions for Alien Worker. 
As the petitioner has not submitted sufficient evidence to overcome either issue, the appeal , as 
discussed below, will be dismissed and the petition's approval will remain revoked. 

Procedural History 

On February 20, 2002, the Director, Vermont Service Center approved the instant Form I-140, 
Immigrant Petition for Alien Worker. On March 3, 2009, the director issued a Notice of Intent to 
Revoke (NOIR) to the petitioner, informing it of the receipt of information that cast doubt on 
whether the offered position was a bona fide job offer, i.e., open to all qualified United States 
workers. On April 3, 2009, the petitioner responded with evidence of its recruitment efforts. The 
director found that the submitted documentation did not establish that the petitioner had conducted a 
valid search for United States workers for the position listed on the labor certification application, 
and revoked the petition ' s approval on May 14,2009 with a finding of fraud against the petitioner.2 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(l). 
2 In his May 14, 2009 decision, the director stated that he was revoking the petition's approval 
pursuant to the regulation at 8 C.F.R. § 205.1. Under 8 C.F.R. § 205.1(a)(3)(iii), a petition is 
automatically revoked if (A) the labor certification is invalidated pursuant to 20 C.F.R. § 656, (B) 
the petitioner or the beneficiary dies, (C) the petitioner withdraws the petition in writing or (D) the 
petitioner is no longer in business, none of which obtain in this matter. Instead, the director ' s 
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On May 29, 2009, the petitioner appealed the director's decision to the AAO. The AAO issued a 
Notice of Derogatory Information/Request for Evidence (NDI/RFE) on May 21, 2010. Upon review 
and consideration of the petitioner' s response, the AAO, in an October 27, 2011 decision, withdrew 
the director ' s finding that the petitioner had not conducted good faith recruitment, and that the 
petitioner had engaged in fraud and/or willful misrepresentation with respect to the labor 
certification process. 

The AAO concluded, however, that the petitioner had not established that the beneficiary had the 
qualifications required by the position and that the beneficiary had willfully misrepresented facts 
regarding his employment experience. Accordingly, the AAO's October 27, 2011 decision 
dismissed the appeal with a finding of willful misrepresentation against the beneficiary pursuant to 
section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i). On this basis, the AAO invalidated 
the labor certification. See 20 C.F.R. § 656.31( d). The AAO also dismissed the appeal based on the 
petitioner's failure to demonstrate a continuing ability to pay the proffered wage. These issues will 
be addressed further in this decision. 

On November 19, 2013, the AAO withdrew its October 27, 2011 decision and reopened the matter 
on its own motion, issuing an RFE to the petitioner that asked for additional documentation of the 
beneficiary's employment experience and its ability to pay the proffered wage? On January 23, 
2014, the petitioner responded to the RFE, and sent a supplemental response on February 28, 2014. 

The AAO will now consider the newly submitted evidence, as well as that previously provided by 
the petitioner, to reach a new decision on the appeal. 

decision indicates that he is revoking the visa petition' s approval for good and sufficient cause 
pursuant to section 205 of the Act, 8 U.S.C. § 1155. Therefore, it appears that the director revoked 
the approval of the petitioner under 8 C.F.R. § 205.2 and that his reference to 8 C.F.R. § 205.1 was 
inadvertent. The AAO will consider the validity of the revocation under the regulation at 8 C.F.R. 
§ 205.2. 
3 The AAO withdrew this decision in its entirety in its November 19, 2013 RFE and , in this 
proceeding, will not revisit the director' s findings that the petitioner failed to comply with DOL 
regulations and procedures, and engaged in fraud and/or material misrepresentation with respect to 
the issue of the petitioner's recruitment based on enumerated discrepancies in the beneficiary ' s 
experience. The AAO incorporates, by reference, its discussion of these two issues from the October 
27, 2011 decision. In brief, the AAO determines that the petitioner did not violate the procedures 
and requirements of the DOL, and withdraws the director's finding of fraud against the petitioner. 
The AAO ' s other findings in the October 27, 2011 decision, including that of willful 
misrepresentation against the beneficiary, and its invalidation of the labor certification are also 
withdrawn. 
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Sufficiency of Notice 

The threshold issue on appeal is whether the director adequately advised the petitioner of the basis 
for revocation of the petition's approval. For the reasons indicated below, the AAO finds that while 
the director properly issued the NOIR, he failed to provide the petitioner with adequate notice of the 
derogatory evidence in the record. 

The regulation at 8 C.F.R. § 205.2 reads: 

(a) General. Any [United States Citizenship and Immigration Services (USCIS)] 
officer authorized to approve a petition under section 204 of the Act may revoke the 
approval of that petition upon notice to the petitioner [emphasis added] on any 
ground other than those specified in § 205.1 when the necessity for the revocation 
comes to the attention of this [USCIS]. 

The regulation at 8 C.F.R. § 103.2(b )(16) further requires: 

(i) Derogatory information unknown to petitioner or applicant. If the decision will be 
adverse to the applicant or petitioner and is based on derogatory information 
considered by (USCIS] and of which the applicant or petitioner is unaware, he/she 
shall be advised of this fact and offered an opportunity to rebut the information and 
present information in his/her own behalf before the decision is rendered, except as 
provided in paragraphs (b )(16)(ii), (iii), and (iv) of this section. Any explanation, 
rebuttal, or information presented by or in behalf of the applicant or petitioner shall 
be included in the record of proceeding. 

Moreover, Matter of Arias, 19 I&N Dec. 568 (BIA 1988); Matter of Estime, 19 I&N Dec. 450 (BIA 
1987) provide that: 

A notice of intention to revoke the approval of a visa petition is properly issued for 
"good and sufficient cause" when the evidence of record at 'the time of issuance, if 
unexplained and unrebutted, would warrant a denial of the visa petition based upon 
the petitioner's failure to meet his burden of proof. However, where a notice of 
intention to revoke is based upon an unsupported statement, revocation of the visa 
petition cannot be sustained. 

In the NOIR issued on March 3, 2009, the director advised the petitioner that petitions and/or work 
experience letters filed in a significant number of employment-based immigration cases by its 
counsel, had been found to contain fraudulent information.4 He indicated that the 
information available to users in these cases raised doubts regarding the reliability of the 
petitioner's documentation and its compliance with DOL recruitment requirements. The director 

4 The petitioner is now represented by new counsel, who will be referred to as 
counsel in this decision. Mr. will be referred to by name. 
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asked the petitioner to submit additional evidence demonstrating that the beneficiary had the 
experience required by the labor certification. The NOIR also sought evidence that the petitioner 
had met DOL recruiting requirements. 

In its October 27, 2011 decision, the AAO found that the NOIR failed to inform the petitioner of the 
derogatory information specific to the proceeding and withdrew the director's decision. Without 
being notified of the derogatory evidence specific to the petition, a petitioner can have no 
meaningful opportunity to rebut or respond to that information. See Ghaly v. INS, 48 F.3d 1426, 
1431 (ih Cir. 1995). On May 21, 2010, the AAO issued an NDIIRFE advising the petitioner of 
specific deficiencies in the record, e.g. that the beneficiary was not qualified for the position; that the 
petitioner had failed to establish its ability to pay the proffered wage both to the beneficiary of the 
instant petition and to other sponsored workers; and that the beneficiary had potentially engaged in 
fraud. These facts, if unexplained and unrebutted, would warrant a denial of the visa petition based 
upon the petitioner's failure to meet its burden of proof. 

As set forth below, the visa petition may not be approved as the record in this case fails to establish 
that the beneficiary was qualified to perform the duties of the offered position as of the April 18, 
2001 priority date or that the petitioner has a continuing ability to pay the proffered wage. 

Beneficiary Qualifications 

In its October 27, 2011 decision, the AAO found that the petitioner failed to establish that the 
beneficiary had the employment experience required by the labor certification, based on the 
evidentiary inconsistencies identified in the May 20, 2010 NDI/RFE issued to the petitioner. On 
November 19, 2013, the AAO reopened the matter to allow the petitioner the opportunity to attempt 
to resolve these inconsistencies. However, as discusseo below, the petitioner has not established that 
the beneficiary was qualified to perform the duties of the offered position as of the April 18, 2001 
priority date. 

To establish that a beneficiary is qualified to perform the duties of an offered position, the petitioner 
must demonstrate that he met all of the requirements set forth in the labor certification by the priority 
date of the visa petition. 8 C.F.R. § 103.2(b)(l), (12). See Matter of Wing 's Tea House, 16 I&N Dec. 
158, 159 (Act. Reg. Comm. 1977); see also Matter of Katigbak, 14 I&N Dec. 45 , 49 (Reg. Comm. 
1971). 

In evaluating the job offer portion of the labor certification to determine the required qualifications 
for the position, USCIS may not ignore a term of the labor certification, nor may it impose additional 
requirements. See Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 
699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 
F.2d 1 (1st Cir. 1981). 

In the present case, the labor certification at Part A.14. requires the beneficiary to have two years of 
experience as an Indian cook. The beneficiary states in Part B.15. of the labor certification that he 
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was emfloyed as a cook by the 
a week. 

from 1986 to 1992, working 35 hours 

The beneficiary's claim of having worked for the from 1986 to 1992 is 
inconsistent with information provided in a Form G-325A, Biographic Information, signed by the 
beneficiary on November 26, 1994 in connection with an earlier application. In the Form G-325A, 
the beneficiary indicated "None" in the section that directed him to list his employment for the 
preceding five years, i.e., from 1989 onward. He stated only that his last occupation in India had 
been in "Business (Graphic Arts)," which is supported by a July 10, 2010 sworn statement from 

the owner of in India. Mr. 
indicates that he employed the beneficiary as a graphic designer from 1993 to 1994.6 The record 
also contains a copy of the Indian passport issued to the beneficiary on February 20, 1986, which 
reflects his occupation as "Commercial Artist." 

The beneficiary ' s failure to list his 1986-1992 employment with the on the 
Form G-325A, when considered in conjunction with his self-identification in 1986 as a commercial 
artist on his passport, casts doubt on his claim to have experience as a cook from 1986 to 1992. 
Doubt cast on any aspect of the proof submitted by a petitioner may lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the petition. See Matter of 
Ho, 19 I&N Dec. 582, 591 (BIA 1988). 

The record also contains insufficient evidence to satisfy the requirements of the regulation at 
8 C.F.R. § 204.5(1)(3), which states: 

(ii) Other documentation -

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

The record contains a July 7, 1993 statement from the former manager of the 
who indicates that the beneficiary was employed by ~rom 1986 to 1992 as "a North 
Indian Cook preparing rdifferent] types[s] of dishes." It also includes a July 9, 2010 sworn statement 
from a friend of the beneficiary, which the petitioner submitted in response to 
the AAO May 21, 2010 NDI/RFE. In his statement, Mr. attests that he sometimes 
accompanied the beneficiary to the and that he is knowledgeable about the 

5 The AAO notes that the information provided in Part B.15. of the labor certification is 
handwritten and does not indicate the month in 1986 in which the beneficiary' s employment with 

began or the month in 1992 when his employment ended. Further, it is not clear when 
this han written information was added to the labor certification. 
6 The record also contains an August 7, 1994 statement from Mr. in which he asserts that he 
has employed the beneficiary as a graphic artist since May 1993. 
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beneficiary's duties there as he observed lunch and dinner operations. Mr. rther reports that 
the was torn down in 1996 and replaced with new construction. 

Neither the statement provided by the former manager of the nor that 
provided by Mr. satisfies the requirements of the regulation. The July 7, 1993 statement of 

former manager does not provide the name of this individual as the signature on it is 
not fully legible. Moreover, it fails to indicate that the beneficiary was employed for 35 hours a 
week, as he claimed on the labor certification, or to list his specific job duties. The letter does not 
include the month the beneficiary began his employment in 1986 or the month when he ended his 
employment in 1992. As the letter fails to conform to the requirements of 8 C.F.R. 
§ 204.5(1)(3)(ii)(A), it does not establish that the beneficiary had the experience required by the labor 
certification as of the priority date. The statement from Mr. also cannot be used to demonstrate 
the beneficiary's qualifying experience as he is not a former trainer or employer of the beneficiary, 
as required by 8 C.F.R. § 204.5(1)(3)(ii)(A). 

On November 19, 2013, the AAO reopened the proceeding and issued an RFE to allow the petitioner 
to submit independent, objective evidence in an attempt to resolve the inconsistencies in the record. 
The AAO notified the petitioner of the discrepancies and deficiencies in the evidence of the 
beneficiary's employment qualifications. The RFE advised the petitioner that it must submit 
objective, inde~endent evidence of the beneficiary's employment to resolve the 
inconsistencies, including any business records or reports that might have filed with 
Indian governmental authorities identifying the beneficiary as one of its employees (if these could be 
obtained from former owner) or any records similar to tax or social security records for 
the beneficiary that would reflect income earned from his employment with the 

The RFE informed the petitioner that if it was unable to obtain business or tax records 
corroborating the beneficiary's claimed experience, it should submit evidence of its unsuccessful 
efforts to obtain this information and reliable secondary evidence of the beneficiary's employment as 
defined by the regulation at 8 C.F.R. § 103.2(b )(2) (e.g., copies of any notices issued to the 
beneficiary by regarding hours of employment or wages). 

In response to the RFE, counsel asserts that the petitioner is unable to provide any records of the 
beneficiary's employment with the noting that the has 
closed and that the beneficiary was paid in cash. He further contends, that It IS untau o reques such 
evidence more than ten years after filing the visa petition. Counsel also reports that a friend of the 
beneficiary, has attempted to contact former staff but has been 
unable to reach anyone able to provide a tax identification number for the business or its records.8 

He asserts that Mr. attempted to verify the existence of the with 

7 Inconsistencies must be resolved by the submission of "independent objective evidence, and 
attempts to explain or reconcile such inconsistencies, absent competent objective evidence pointing 
to where the truth, in fact, lies, will not suffice." See Matter of Ho, at 591-592. 
8 The relationship between the beneficiary and is unclear. In his statement, 
the beneficiary indicates that his brother, sought the evidence on his behalf. Mr. 

however, describes himself as a friend of the beneficiary. 



(b)(6)

NON-PRECEDENT DECISION 
Page 8 

municipal corporation registries in India, but found that the paper records kept by these entities from 
1985 to 2000 are not searchable. Counsel indicates that, to date, municipal authorities have not been 
able to release any records to Mr. but that he applied to the Municipal Corporation in 

India in an attempt to retrieve business records. 9 

Counsel asserts that the submitted evidence of the beneficiary's ex erience - the July 7, 1993 
statement on letterhead and the affidavit from Mr. a regular customer of 

- is sufficient to meet the requirements of the regulation at 8 C.F.R. 
§ 204.5(1)(3)(ii)(A). He contends that bv determining that the July 7, 1993 experience Jetter signed 
by the manager of the does not satisfy the requirements of the regulation at 
8 C.F.R. § 204.5(1)(3)(ii)(A), the AAO has placed an "undue burden" on the beneficiary, and that the 
AAO's decision is not supported by the "regulations governing the adjudication of these cases." 
Counsel maintains that as the experience letter is written on restaurant letterhead, lists the address of 
the restaurant and is signed by the manager of it is sufficient to establish the 
beneficiary's experience. He acknowledges that the July 7, 1993 experience letter does not identify 
the manager or the hours worked by the beneficiarv hnt «t::lte« th:::Jt the letter's context and the six 
years it indicates the beneficiary worked for the establish that he has the 
experience required by the labor certification. Counsel states that it is unreasonable and prejudicial 
to disqualify the beneficiary's experience when he cannot have an amended experience letter 
reissued on his behalf. 

In response to the RFE, the petitioner also submits an undated sworn statement from the beneficiary 
in which he asserts that from 1986 until 1992, he worked five days a week (7:30 a.m. until 3 p.m.) 
for the as a cook and was paid in cash. He states that his cooking 
responsibilities included preparin foods and sauces for meals and Indian specialty meals. The 
beneficiary further states that the closed in 1996 and that he is no Ion er m 
contact with any of the staff who worked there. He asserts that his brother, has 
contacted the local municipal corporation for information. 

The beneficiary further asserts that while employed as a cook, he worked as a graphic designer and 
that from the age of 18, he also worked as a musician, playing at festivals, weddings and traditional 
Indian performances, typically in the evening or on weekends. He contends that he worked at all of 
these jobs simultaneously to support himself. The beneficiary also explains that his 1986 Indian 
passport reflects his occupation as "Commercial Artist" because his university degree was in fine 
arts and he was working as an artist. 

In another sworn statement, dated January 17, 2014, reports that he has been 
unsuccessfully trying to obtain official records of the from the 
Municipal Corporation in India. Mr. states that from 1950 to 2000, registration 
records were written and "were not maintained during that period." He also asserts that he could not 

9 The record reflects that Mr. applied to the municipal authorities for information on January 
16, 2014, on the 58th day following the AAO's RFE. The AAO gave the petitioner 60 days to obtain 
such evidence. 
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obtain information on the from the food and drug department because it had 
no records for the period 1950 to 2000 and that, although he also requested information on 

from the income tax department, he, as a third party, could not be provided this 
information. Mr. who states that he is a friend of the beneficiary, further asserts that he 
attempted to locate ;; owner by asking his family, friends and people in ~ for 
information on the location of the owner. To demonstrate Mr. efforts, the record contains a 
receipt, issued on January 16, 2014 by the Municipal Corporation in the beneficiary's 
name in response to an information request. The response to that request, dated February 5, 2014 
and signed by the Public Relations Officer and Senior Superintendent, Municipal 
Corporation, J - ), is also inr.hui~d in the record and 
indicates that the organization is unable to provide the date when the closed 
as it "does not fall under the definition of information according to the Right to Information Act -
2005." 

In the NDIIRFE issued by the AAO on May 20, 2010 and in the RFE it issued on November 19, 
2013, the AAO described the specific inconsistencies it had identified in the beneficiary's 
employment experience and informed the petitioner that resolving these inconsistencies required the 
submission of independent, objective evidence of the beneficiary's employment with the 

The petitioner, however, has failed to submit such evidence, claiming that it is not 
available. The petitioner has, instead, provided sworn statements from the beneficiary and 

describing Mr. efforts to obtain proof of the beneficiary's 
employment. Going on record without supporting documentation is not sufficient to meet the 
applicant's burden of proof in this proceeding. See Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 
Although the record documents the beneficiary's unsuccessful attempt to learn the date on which the 

the February 5, 2014 response submitted for the record is neither 
independent, objective evidence of the beneficiary's employment with the nor 
proof that such evidence is unavailable.10 Accordingly, the record lacks the documentary evidence 
requested by the November 19, 2013 RFE that might independently resolve the discrepancies in the 
beneficiary's employment. Even if the date of closing had been provided to the 
beneficiary, that information would not demonstrate his employment with the 

The petitioner has not established that secondary evidence should be accepted to 
establish the beneficiary's two years of employment as a cook. 

As previously noted, counsel contends that the AAO has misinterpreted the regulation at 8 C.P.R. 
§ 204.5(1)(3)(ii)(A), and that the experience letter of the former manager of the 

and the affidavit of a friend of the beneficiary are sufficient to establish the beneticiary' s 

10 The AAO notes that in the February 26, 2014 letter transmitting the February 5, 2014 response 
provided by the Municipal Corporation, counsel asserts that the November 19, 2013 
RFE sought information regarding the destruction of the However, the RFE 
did not seek evidence of the date of destruction, but of the beneficiary's 
employment. 
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qualifications. However, counsel offers no legal basis for his assertion that USCIS' reading of the 
regulation is incorrect. 

The record contains no independent, objective evidence to support the petitioner's claim that 
although the beneficiary identified himself as a commercial artist in his 1986 passport and as a 
graphic artist on the Form G-325A he signed in 1994, he was, nevertheless, employed full-time as a 
cook during the period 1986 to 1992 or that he has the required two years of experience. 

In that the petitioner has not resolved the inconsistencies in the beneficiary's employment history, 
the petitioner has failed to establish that the beneficiary had the two years of experience required by 
the labor certification as of the April 18, 2001 priority date. Accordingly, the beneficiary was not 
qualified for the offered position at the time of the petition's adjudication on February 20, 2002 and 
USCIS erred in approving the visa petition. 

Section 205 of the Act provides that "[t]he Attorney General [now Secretary, Department of 
Homeland Security], may at any time, for what he deems to be good and sufficient cause, revoke the 
approval of any petition approved by him under section 204." The Board of Immigration Appeals 
(BIA) in Matter of Ho, 19 I&N Dec. 582 (BIA 1988) held that the realization that a petition was 
approved in error may "in and of itself' be good and sufficient cause for revoking the approval of 
that petition, "provided the ... revised opinion is supported by the record." !d. In that the evidence 
of record in this case establishes that the approval of the petition was in error, the AAO finds good 
and sufficient cause for revocation of the petition's approval. 

However, as discussed below, the enumerated discrepancies in the beneficiary's employment history 
do not support a finding of fraud or willful misrepresentation pursuant to section 212(a)(6)(C) of the 
Act, 8 U.S.C. § 1182(a)(6)(C). 

Willful Misrepresentation 

Upon review, the AAO does not find that the inconsistencies in the beneficiary 's employment 
history support a section 212(a)(6)(C)(i) finding of willful misrepresentation against the beneficiary, 
as it concluded in its October 27, 2011 decision.u 

Counsel explains the beneficiary's failure to list his employment with the on 
the Form G-325A he signed on November 26, 1994 as inadvertent. He states that the beneficiary 

11 Form 1-140 petition proceedings are not the appropriate forum for finding an alien inadmissible 
to the United States. See Matter of 0, 8 I&N Dec. 295 (BIA 1959). However, where fraud or 
willful misrepresentation is found against the beneficiary of a Form 1-140 petition, the alien may be 
found inadmissible at a later date when he or she applies for admission to the United States or 
applies for adjustment of status. See sections 212(a) and 245(a) of the Act, 8 U.S.C. §§ 1182(a) and 
1255(a). By withdrawing the finding of fraud against the beneficiary, the AAO removes a ground of 
inadmissibility that might have barred the beneficiary from being admitted to the United States at a 
future date . 
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provided his employment history, including the experience letters attesting to his employment with 
and with to the petitioner' s former counsel, relying on 

him to complete his immigration paperwork and did not notice the omission of this information on 
the Form G-325A. Counsel contends that the beneficiary' s failure to include his employment with 

was, therefore, accidental and should not be considered the willful misrepresentation of a 
material fact pursuant to section 212(a)(6)(C)(i) of the Act. 
Counsel's explanation does not absolve the beneficiary of responsibility for knowing the contents of 
a form signed under penalty of perjury. The beneficiary signed the Form G-325A and is, therefore, 
responsible for the accuracy of the employment experience described. In Hana v. Gonzales, 128 
Fed. Appx. 478, 480 (6th Cir. 2005)(unpublished), the court found an applicant who had signed his 
application for adjustment of status, but who claimed to have no knowledge of the actual content of 
the application because a friend had filled it out, was still charged with knowledge of the contents. 
Moreover, although counsel asserts that the petitioner' s prior counsel, was involved 
in the preparation of the Form G-325A, the record does not indicate that Mr. prepared the 
1994 Form G-325A for the beneficiary's signature. Nevertheless, considering the beneficiary's 
statement submitted in response to the November 19, 2013 RFE and other evidence in the record, the 
AAO finds that the facts of record are insufficiently developed to find fraud or willful 
misrepresentation against the beneficiary under the guidelines established in Matter of S-and B
C-, 9 I&N Dec. 436, 447 (AG 1961). However, as noted above, the beneficiary's statement is 
insufficient to demonstrate that he has the experience required for the offered position. 

Petitioner's Ability to Pay the Proffered Wage 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

A petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of a 
labor certification application establishes a priority date for any subsequently filed immigrant visa 
petition, a petitioner must establish that the job offer is realistic as of the priority date and that the offer 
remains realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. A 
petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job offer is 
realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977); see also 8 C.F.R. 
§ 204.5(g)(2). 

In determining a petitioner's ability to pay the proffered wage, USCIS first examines whether the 
petitioner has paid the beneficiary the full proffered wage each year from the priority date . If the 
petitioner has not paid the beneficiary the full proffered wage each year, users will next examine 



(b)(6)
NON-PRECEDENT DECISION 

Page 12 

whether the petitioner had sufficient net income or net current assets to pay the difference between 
the wage paid, if any, and the proffered wage.12 If the petitioner's net income or net current assets 
are not sufficient to demonstrate the petitioner's ability to pay the proffered wage, USCIS may also 
consider the overall magnitude of the petitioner' s business activities pursuant to Matter of 
Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 

In Sonegawa, the petitioning entity, a fashion designer, had been in business for over 11 years and 
routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed, the petitioner changed business locations and paid rent on both the old and new locations 
for five months. There were large moving costs and also a period of time when the petitioner was 
unable to do regular business. Nevertheless, the Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well-established, 
basing his determination in part on the petitioner's sound business reputation and outstanding 
reputation as a couturier, which were established by evidence demonstrating that the petitioner's 
work had been featured in national magazines, that the petitioner had a client list that included 
prominent women in film and the arts, and that the petitioner had lectured on fashion design at 
design and fashion shows throughout the United States and at colleges and universities in California. 

In evaluating a petitioner's financial circumstances outside of its net income and net current assets, 
USCIS may consider such factors as the number of years the petitioner has been doing business, the 
historical growth of its business, its overall number of employees, the occurrence of any 
uncharacteristic business expenditures or losses, its reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In assessing the petitioner' s ability to pay the proffered wage pursuant to the regulation at 8 C.F.R. 
§ 204.5(g)(2), the AAO will consider only whether the record demonstrates the petitioner' s ability to 
pay the proffered wage from the petition' s priority date untilFebruary 20, 2002, the date on which it 
was approved by USCIS. However, in considering whether the totality of the petitioner's 
circumstances establish its ability to pay the proffered wage to the beneficiary, the AAO will review 
all of the petitioner' s financial evidence, including that submitted for the years 2002 through 2011. 

Where a petitioner has filed multiple petitions for multiple beneficiaries, it must demonstrate that its 
job offer to each beneficiary is realistic, and that it has the ability to pay the proffered wage to each. 
See Matter of Great Wall, at 144-145; see also 8 C.F.R. § 204.5(g)(2). In determining whether a 
petitioner has established its ability to pay the proffered wage to multiple beneficiaries, USCIS adds 
together the proffered wages for each beneficiary for each year starting from the priority date of the 

1 2 See River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (151 Cir. 2009); Elatos Restaurant 
Corp. v. Sava , 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986); Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman, 736 F.2d 1305 (9th Cir. 1984)); Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. 
Texas 1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. 
Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983); and Taco Especial v. Napolitano , 
696 F. Supp. 2d 873 (E.D. Mich. 2010), affd, No. 10-1517 (6th Cir. filed Nov. 10, 2011). 
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instant petition, and analyzes the petitioner's ability to pay the combined wages. However, the 
wages offered to the other beneficiaries are not considered for the period prior to the priority dates of 
their respective Form I -140 petitions, after the dates any beneficiary obtained lawful permanent 
residence, or after the dates any Form I-140 petition was withdrawn, revoked, or denied without a 
pending appeal. In addition, USCIS will not require a petitioner to establish the ability to pay 
additional beneficiaries for any year that the beneficiary of the instant petition was paid the full 
proffered wage. 

In the present matter, the petitioner must establish its ability to pay the beneficiary the proffered 
wage of $12.75/hour or $23,205.00 a year as of the April 18, 2001 priority date. At the time of the 
director's February 20, 2002 decision approving the visa petition, the record contained only the 
petitioner's 2000 tax return. 

In the RFE issued on November 19, 2013 the AAO notified the petitioner that it found the evidence 
of record insufficient to establish its ability to pay the proffered wage and asked for additional 
documentation of its finances, beginning in 2001. The issue of the petitioner's other sponsored 
workers was previously raised in the AAO's May 20, 2010 NDI/RFE. The AAO indicated that the 
copy ofthe beneficiary's Internal Revenue Service (IRS) Form W-2 Wage and Tax Statement (Form 
W-2) for 2001 reflected wages of $2,560.00 or $20,645.00 less than the proffered wage. It further 
informed the petitioner that its 2001 tax return reflected net income of $20,415.00 and net current 
assets of $7,672.00, neither of which when added to the wages earned by the beneficiary in 2001 
equaled or exceeded the proffered wage. The AAO also advised the petitioner that USCIS records 
reflected that, in 2001, nine other Form I-140 petitions filed by the petitioner were either approved or 
pending and that the record contained no evidence that established its ability to pay the beneficiaries of 
these petitions the proffered wages associated with their employment. The AAO asked the petitioner to 
provide the priority dates for these visa petitions, as well as the proffered wage for each of the offered 
positions. 

The AAO's November 19, 2013 notice further infoimed the petitiOner that the record did not 
demonstrate that the totality of its circumstances established its ability to pay the proffered wage 
pursuant to Sonegawa. Although the AAO acknowledged that the petitioner had been in business since 
1988, it found that the record did not include the type of evidence that had resulted in the approval of 
the visa petition in Sonegawa, e.g., evidence establishing the growth of the petitioner's business over 
time or its standing or reputation within its industry or community. 

Ability to Pay- Multiple Beneficiaries 

In response to the RFE, counsel asserts that the AAO has made "general allegations that because the 
company sponsored numerous beneficiaries, that the company [does] not have the ability to pay those 
individuals." He states that the AAO' s analysis does not consider that these beneficiaries may have 
ported to other employment and that the petitioner does not have knowledge of each beneficiary's 
status. Counsel also asserts that individuals for whom the petitioner filed visa petitions may have left 
the country, adjusted status on other grounds or have given up on adjustment because of the long waits 
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for 3rct preference employment-based visas.13 Counsel contends that the regulation at 8 C.F.R. 
§ 103.2(b)(16),14 which requires USCIS to inform an applicant or petitioner of derogatory information, 
applies in this matter and that the AAO should provide the names and current status of the other 
sponsored beneficiaries and the financial obligations undertaken by the petitioner in terms of the wages 
offered to the other workers. Counsel states that USCIS is in the best position to identify the 
beneficiaries and the present status of their cases. Finally, counsel maintains that after the passage of so 
many years, it is unreasonable to require the petitioner to provide information concerning the 
beneficiaries of its Form 1-140 visa petitions. He notes that the regulation at 20 C.F.R. § 656.15(f) 
requires' the petitioner to keep records for no more than five years and that it is unfair to expect that the 
petitioner would maintain all of this information. This regulation, however, relates to labor certification 
documentation under the PERM regulation and not immigrant visa petitions and the petitioner's ability 
to pay the beneficiary' s proffered wage. 

The regulation at 8 C.F.R. § 204.5(g)(2) requires a petitioner filing an employment-based visa petition 
to establish its ability to pay the beneficiary of that petition the proffered wage as of the petition's 
priority date and until the beneficiary obtains lawful permanent residence. Further, where, as in the 
present case, a petitioner has filed multiple petitions. for multiple beneficiari~s, it must demonstrate 
that it has the ability to pay the proffered wage to each. See Matter of Great Wall, at 144-145; see 
also 8 C.F.R. § 204.5(g)(2). Therefore, the petitioner must demonstrate not only its ability to pay the 
proffered wage to the beneficiary but its ability to pay the proffered wages of the nine other 
beneficiaries for whom it had filed Form 1-140 petitions that were either approved or pending during 
2001, which the AAO estimates to be no less than $126,360.00.15 In the present case, the record 
does not provide the evidence required to make this determination. 

Counsel characterizes the AAO's determination that the record on appeal does not establish the 
petitioner's ability to pay these nine individuals as based on "derogatory information unknown to the 
petitioner." However, on May 21, 2010, the AAO issued a NOID/RFE to the petitioner asking it to 
provide "a list of all preference visa petitions which your organization has filed as of the priority 

13 Counsel is referring to the length of time it takes for visas to become available for the 
beneficiaries of petitions filed under the professional and skilled worker category of section 
203(b )(3) of the Act, 8 U .S.C. § 1153(b )(3). The pace of visa availability is determined by a variety 
of factors and is published monthly in the U.S. Department of State Visa Bulletin. 
14 The regulation at 8 C.F.R. § 103.2(b )(16) states: 

(i) Derogatory information unknown to petitioner or applicant. If the decision will be 
adverse to the applicant or petitioner and is based on derogatory information 
considered by the Service and of which the applicant or petitioner is unaware, he/she 
shall be advised of this fact and offered an opportunity to rebut the information and 
present information in his/her own behalf before the decision is rendered .... 

15This estimate was calculated by the AAO in its November 19, 2013 RFE using a 40-hour work 
week and a pay rate of $6.75/hour, the minimum wage in Massachusetts in 2001. Changes in Basic 
Minimum Wages in Non-Farm Employment under State Law; Selected Years 1968 to 2013, Wage 
and Hour Division, DOL. See http://www.dol.gov/whd/state/stateMinWageHis.htm. (accessed 
March 4, 2014) 
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date in 2001 and subsequently, the status of each petition; the proffered wage and job title of each 
beneficiary on each of the petitions, [and] documentation of all wages actually paid to each of the 
beneficiaries since the priority date." Accordingly, the information included in the RFE was not 
unknown to the petitioner. Although the AAO acknowledges the passage of time since the 
adjudication of the instant visa petition, the petitioner has not, in the absence of this evidence, 
established its ability to pay the proffered wage as of the April18, 2001 priority date. Additionally, 
the petitioner states that during its history it has annually employed between 5 and 14 individuals. 
As a smaller employer, identifying sponsored workers should not be overly burdensome. 

Ability to Pay - Net Income/Net Current Assets 

As noted above, in this case, the beneficiary's Internal Revenue Service (IRS) Forms W-2 Wage and 
Tax statements (Forms W-2) for 2001 reflect wages paid to the beneficiary by the petitioner of 
$2,560.00, $20,645.00 less than the proffered wage. 

The petitioner's tax return demonstrates the petitioner's net income16 for 2001 as $20,415.00. 
Considering the petitioner's additional obligation to pay the beneficiaries of the other noted 
petitions, the petitioner' s net income is insufficient to establish the ability to pay the proffered wage 
in 2001. 

As an alternate means of determining the petitioner's ability to pay the proffered wage, USCIS may 
review the petitioner' s net current assets. Net current assets are the difference between · the 
petitioner's current assets and current liabilities.17 A corporation's year-end current assets are shown 
on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through 18. 
If the total of a corporation ' s end-of-year net current assets and the wages paid to the beneficiary (if 
any) are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
proffered wage using those net current assets. The petitioner's tax returns demonstrate its end-of
year net current assets for 2001 as $7,672.00. Considering the petitioner's additional obligation to 
pay the other sponsored workers in 2001, the petitioner's net current assets are insufficient to 
establish the ability to pay the proffered wage in 2001. 

In response to the RFE, counsel contends that the personal assets of Mr. the petitioner's owner, 

1 6 Where an s corporation' s income is exclusively from a trade or business, users considers net 
income to be the figure for ordinary income, shown on line 21 of page one of the petitioner's IRS Form 
1120S. However, where an S corporation has income, credits, deductions or other adjustments from 
sources other than a trade or business, they are reported on Schedule K. If the Schedule K has relevant 
entries for additional income, credits, deductions or other adjustments, net income is found on line 23 
(1997-2003), line 17e (2004-2005) or line 18 (2006-2011) of Schedule K. 
17 According to Barron 's Dictionary of Accounting Terms 117 (3rd ed. 2000), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). !d. at 118. 
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should be considered in assessing the petitioner's ability to pay. He asserts that Mr. the 
petitioner's sole shareholder, has clearly indicated his intent to make his financial resources available to 
pay the wages of the beneficiary and that the regulation at 8 C.P.R. § 204.5(g)(2) states that additional 
evidence may be submitted and does not preclude USCIS from taking Mr. personal federal 
income tax returns into account. 

Counsel offers no legal basis for his assertion that Mr. financial resources may be used to 
establish the petitioner's ability to pay. The petitioner in this matter is a corporation, a separate and 
distinct legal entity from its owner and shareholder, and, as a result, the AAO will not consider Mr. 

assets in determining its ability to pay the proffered wage. See Matter of Aphrodite 
Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980). In a similar case, the court in Sitar v. Ashcroft, 
2003 WL 22203713 (D.Mass. Sept. 18, 2003) stated, "nothing in the governing regulation, 8 C.P.R. 
§ 204.5, permits [USCIS] to consider the financial resources of individuals or entities who have no legal 
obligation to pay the wage." 

Counsel also contends that the petitioner' s ability to pay should be considered under the alternate 
approach set forth in an April 3, 2008 letter from a Certified Public Accountant, which 
has been submitted by the petitioner. In his letter, Mr. asserts that the petitioner's financial 
stability is more accurately gauged by subtracting its current liabilities from its total assets rather than its 
current assets, the calculation used by the AAO to determine the petitioner's net current assets. 
However, the assertion that the petitioner's total assets should have been considered in the 
determination of the petitioner's ability to pay the proffered wage is unpersuasive. The petitioner's total 
assets include depreciable assets that the petitioner uses in its business, including real property. These 
depreciable assets will not be converted to cash during the ordinary course of business and will not, 
therefore, become funds available to pay the proffered wage. The AAO, instead, considers net current 
assets as an alternative method of demonstrating the ability to pay the proffered wage. Where an 
opinion is not in accord with other information or is in any way questionable, users is not required 
to accept or may give less weight to that evidence. Matter of Caron International, 19 I&N Dec. 791 
(Comm. 1988); Matter of Sea, Inc., 19 I&N Dec. 817 (Comm. 1988). 

The record does not establish that, as of the April 18, 2001 priority date and through the date of the 
petition's approval on February 20, 2002, the petitioner had the net income or net current assets to 
pay the proffered wages of all of the beneficiaries for whom it had filed Form 1-140 petitions that 
were approved or pending in 2001. The petitioner's failure to establish its ability to pay the 
proffered wage, as required by the regulation at 8 C.P.R. § 204.5(g)(2), therefore provides good and 
sufficient cause for the revocation of the petition's approval. 

Ability to Pay -Totality of Circumstances 

Counsel asserts that the AAO has improperly applied Sonegawa in the present case. He contends that 
the record reflects that the petitioner, which opened in 1988, has consistently employed numerous 
individuals, thus establishing an ability to pay the beneficiary, Counsel further maintains that evidence 
of an ability to pay a workforce and to make a profit can be considered evidence of a reasonable 
expectation of profits and that the petitioner has typically had profits of approximately $20;000 
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annually. He contends that the petitioner's successful operations since 1988 demonstrate profitable 
growth and rebut the AAO's finding that the petitioner has not submitted sufficient evidence to establish 
the growth of its business. These assertions are not persuasive. 

In response to the AAO 's November 19, 2013 RFE, the petitioner has submitted new financial 
information for the period 2002 through 2011, including two Forms 941, Employer' s Quarterly 
Federal Tax Returns, filed in 2002; Forms 941 for all quarters of 2003, 2004, 2007, 2008, 2009, 
2010 and 2011; a Form 940, Employer Annual Federal Unemployment (FUTA) Tax Return, from 
2006; Internal Revenue Service (IRS) Forms W-2 Wage and Tax Statements for the petitioner' s 
employees for the years 2003, 2004 and 2006 through 2011; IRS Forms W-3, Transmittal of Wage 
and Tax Statements for 2004, 2006, 2008, 2009, 2010; quarterly payroll journals or equivalent 
documentation for 2007 through 2011; and tax returns for 2010 and 2011. 

The petitioner's submission of this evidence, however, raises questions regarding the petitioner' s 
earlier response to the May 20, 2010 NDIIRFE issued by the AAO. In its 2010 notice, the AAO 
requested copies of the petitioner's tax returns, annual reports or audited financial statements for the 
years 2001 through 2009, as well as evidence relating to the petitioner's ability to pay the proffered 
wage of each individual for whom it had filed Form 1-140 petitions as of the 2001 priority date. In 
responding to the notice, the petitioner indicated that a flood had destroyed most of its financial 
documentation and that it was responding to the AAO's request with all of the evidence still 
available. In providing the above evidence in response to the November 19, 2013 RFE, the 
petitioner does not explain how it is now able to submit documentation that it had previously 
indicated was unavailable. Failure to submit requested evidence that precludes a material line of 
inquiry shall be grounds for denying a benefit request. See 8 C.F.R. § 103.2(b)(14). 

Moreover, the submitted evidence is insufficient to estimate the petitioner's ability to pay the 
proffered wage. The record critically lacks the Forms W-2 for the petitioner's other sponsored 
workers in 2001 and 2002 that would allow the AAO to determine whether it paid its other 
sponsored workers in these years. Additionally, without the respective proffered wages for each 
sponsored workers, the AAO is unable to calculate the petitioner's total financial burden. 

Moreover, counsel's assertions that the petitioner's business is stable and has been a profitable 
operation since it opened in 1988 is not entirely supported by the record. The petitioner has submitted 
no financial records for the years 1988 through 2000 and its tax returns for the period 2005 through 
2011 reflect a steady decline in its gross income, a decline which is not explained by the type of 
extraordinary circumstances that were present iii Sonegawa.18 Accordingly, the AAO does not find 
the record to establish the petitioner's ability to pay the proffered wage based on the totality of its 
circumstances. 

The record does not demonstrate the petitioner's ability to pay the proffered wages of the instant 

18 Although counsel in his January 17, 2004 response to the RFE references "years when renovations 
were done," no evidence is submitted to establish the dates of the renovations or their financial 
impact on the petitioner's business income. 



NON-PRECEDENT DECISION 
Page 11) 

beneficiary or the nine other beneficiaries for whom it had filed Form I-140 petitions that were pending 
or approved during 2001. Accordingly, USCIS erred in approving the visa petition on February 20, 
2002. For this reason as well, the approval of the petition is revoked for good and sufficient cause 
under section 205 of the Act. See Matter of Ho, at 590. 

The appeal will be dismissed for the above stated reasons, with each considered as an independent 
and alternative basis for revocation of approval of the petition. In visa petition proceedings, it is the 
petitioner's burden to establish eligibility for the immigration benefit sought. .Section 291 of the Act, 
8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not 
been met. Accordingly, the appeal will be dismissed and the director's revocation of the visa 
petition's approval will be affirmed. 

ORDER: 

FURTHER ORDER: 

FURTHER ORDER: 

The appeal is dismissed. The revocation of the petition's approval is 
affirmed. The approval of the petition remains revoked. 

The finding of willful misrepresentation against the beneficiary in the 
AAO's October 27,2011 decision is withdrawn. 

The AAO's invalidation of the labor certification, 
in its October 27, 2011 decision is withdrawn and the approva of the 
labor certification is reinstated. 




