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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. On 
appeal, the Administrative Appeals Office (AAO) remanded the matter for further action. The matter is 
now before the AAO upon certification of the director's subsequent, adverse decision. The decision of 
the director will be affirmed. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 11 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and (D), 
the [Secretary of Homeland Security] shall consider any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland 
Security]. 

In this matter, the director initially denied the petition on October 19, 2005, for the petitioner's failure 
to establish: that he had a qualifying relationship with a U.S. citizen, that he had resided with the United 
States citizen or lawful permanent resident; that he had been subjected to battery or extreme cruelty 
perpetrated by I-D-,' his former wife; that he is a person of good moral character; and that he had 
entered into the qualifying relationship in good faith. In its July 24, 2006 decision on appeal, the AAO 
determined that the petitioner's former wife had naturalized on August 20, 2004, prior to the petitioner 
filing the instant petition on March 25, 2005; thus the petitioner had established a qualifLing 
relationship with a United States citizen. The AAO concurred with the director's determination on the 
issues of the petitioner's failure to establish: that he had resided with the United States citizen or lawful 
permanent resident; that he had been subjected to battery or extreme cruelty perpetrated by his former 
wife; that he is a person of good moral character; and that he had entered into the qualifying 
relationship with good faith. The AAO remanded the petition, however, for issuance of a Notice of 
Intent to Deny (NOID) the petition in compliance with the regulation at 8 C.F.R. 8 204.2(c)(3)(ii). 

' Name withheld to protect the individual's identity. 



Upon remand, the director issued a NOID on September 18, 2006, which informed the petitioner that 
he had failed to establish: that he had a qualifying relationship with a IawfiI permanent resident of the 
United States; that he had resided with the United States citizen or lawfbl permanent resident; that he 
had established the requisite battery or extreme cruelty; that he is a person of good moral character; and 
that he had entered into the qualifying relationship in good faith. 

In response to the NOID, the petitioner submitted a statement dated November 9,2006. The petitioner 
declared that he had a qualifying relationship as the spouse of a United States citizen. As the AAO 
previously determined the petitioner has provided evidence of his marriage to I-D-~ and the AAO found 
in US Citizenship and Immigration Services (USCIS) records that I-D- had naturalized on August 20, 
2004, the petitioner has established a qualifying relationship with a United States citizen. The 
director's decision to the contrary is withdrawn. 

Also in the November 9, 2006 statement, the petitioner declared that because of the short time they 
had lived together, September 2003 to December 2003, he did not have evidence of joint insurance, 
mortgages, or utility bills. The petitioner submitted a joint statement from d m  
of Roanoke, Virginia who declared that the petitioner and his wife had visited them in Virginia and 
that they sent a Christmas greetings to the address where the petitioner and his wife were living in 
Baltimore, Maryland. As the director correctly determined the declarants did not indicate that they 
had ever visited the petitioner and I-D- at their Maryland home, these affidavits were insufficient 
evidence of joint residence. In addition, the AAO observes that on the Form G-325A dated March 
20, 2005 that is included in the record, the petitioner listed his addresses as in Lithuania from March 
1980 to January 2005 and in Roanoke, Virginia from January 2005 to the present time (March 20, 
2005). The petitioner does not list an address in Baltimore, Maryland. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitionel submits 
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591- 
92 (BIA 1988). The petitioner also submits a photocopy of a September 25, 2006 email to the 
United States Post Office asking for verification of his previous addresses and their response as well 
as photocopies of two computer printouts showing his shipping address at the claimed Baltimore, 
Maryland location. However, the United States Post Office indicates they do not keep records of 
previous addresses and the computer printouts do not include a date that the petitioner requested 
goods be shipped to the Maryland address. While the petitioner is not required to have lived with his 
wife for any specific amount of time, his inconsistent statement on the Form G-325A regarding his 
previous addresses detracts from the credibility of his testimony. The petitioner has not submitted 
evidence establishing that he resided with I-D-. 

The record on certification includes evidence of a Judgment of Divorce on April 10, 2006 
dissolving the marriage of the petitioner and I-D-. As the Judgment of Divorce was entered into after 
the filing of the petition, the petitioner had a qualifying relationship with a US citizen when the 
petition was filed. 



To establish that he had been battered by or subjected to extreme cruelty perpetrated by I-D-, the 
petitioner in his November 9, 2006 statement references I-D-'s infidelity and states that he feels very 
bad when his family asks how his wife is doing. The petitioner also submits a February 9, 2006 letter 
from the Roanoke Police Department documenting a police report filed by the petitioner in response to 
an incident of destruction, damage, and vandalism of property. The report does not identify a suspect 
regarding the incident and the petitioner merely cites his suspicion of his former wife's boyfriends. 
However, the petitioner's suspicion does not establish his wife's involvement. Moreover, even if 
proven, any damage to his residence by his wife's boyfriends does not constitute battery and cannot be 
considered extreme cruelty perpetrated by the petitioner's former spouse. As described, I-D-'s actions, 
while maybe unkind and inconsiderate, do not rise to the level of the acts described in the regulation at 
8 C.F.R. § 204.2(c)(l)(vi), which include forceful detention, psychoIogicaI or sexuaI abuse or 
exploitation, rape, molestation, incest, or forced prostitution. The claims made by the petitioner do not 
establish that the petitioner was the victim of any act or threatened act of physical violence or extreme 
cruelty, that I-D-'s non-physical behavior toward the petitioner was accompanied by any coercive 
actions or threats of harm, or that her actions were aimed at insuring dominance or control over the 
petitioner. 

The petitioner also declares in his November 9, 2006 statement that he married I-D- because he 
loved her. He states that he has "know[n] about her from 1974 because we [were] studying the same 
place in Kaunas, Lithuania, where she was born." The record does not include any probative details 
of the petitioner's courtship. interactions with I-D- prior to or during the marriage sufficient to 
establish the petitioner's purported good faith in marrying I-D-. While the lack of documentary 
evidence is not necessarily disqualifying, the petitioner's testimonial evidence and the testimony 
subrnitted on his behalf fail to support a finding that he entered into this marriage in good faith. 
Accordingly, the AAO concurs with the finding of the director that the petitioner has failed to 
establish that he entered into his marriage in good faith, as required by sectien 
204(a)(l)(A)(iii)(I)(aa) of the Act. 

The petitioner has submitted a clearance from the applicable department in Lithuania that is dated 
August 2,2006 and shows no data regarding pretrial investigation and conviction of the petitioner. The 
petitioner also provided a police clearance fiom the Commonwealth of Virginia and letters fkom his co- 
workers and friends in an effort to show that he is a person of good moral character. The director 
determined that the evidence submitted was sufficient to demonstrate the petitioner's good moral 
character. The AAO concurs with the director's determination while noting that the record does not 
contain police clearances from the State of Maryland or the City of Baltimore, Maryland. As the AAO 
finds that the petitioner did not reside in Baltimore, Maryland, such clearances are unnecessary to 
establish the petitioner's good moral character. 

On certification, the petitioner submits a statement asserting that he feels discriminated against by the 
adjudicating officer. He notes that the director in his March 9, 2007 certification decision again stated 
that he had not established that I-D-, his former spouse is a United States citizen; although the AAO 
had found that USCIS records reflected that I-D- was naturalized on August 20, 2004. The petitioner 



does not submit further evidence on certification. As observed above, the petitioner has established 
that he had a qualifying relationship with a United States citizen when the petition was filed and the 
director's determination to the contrary will be withdrawn. The petitioner has also established good 
moral character by providing police clearances from Lithuania and the Commonwealth of Virginia, 
locations where he has shown he resided. 

Based upon the above discussion and the AAO's prior decision, incorporated here by reference, the 
M O  finds however, that the petition may not be approved as the petitioner has not established: that he 
resided with a United States citizen or l a d l  permanent resident; was the victim of battery or extreme 
cruelty perpetrated by the United States citizen during the qualifying relationship; and that he entered 
into the qualifying relationship in good faith. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for the decision. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. The 
petitioner has not sustained that burden. 

ORDER: The director's March 9, 2007 decision is affirmed in part and withdrawn in part. The 
petition is denied. 


