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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the ~dministrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for further action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. tj 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

. The director denied the petition on the basis of his determination that the petitioner had failed to 
establish: (1) that she has a qualifying relationship with a United States citizen or lawful permanent 
resident; (2) that she is eligible for immigrant classification as an immediate relative; (3) that she 
shared a joint residence with her husband; (4) that her husband subjected her to battery or extreme 
cruelty; and (5) that she is a person of good moral character. 

The petitioner submitted a timely appeal on August 21,2007. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 4 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained hrther at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(ii) Legal status of the marriage. The self-petitioning spouse must be legally 
married to the abuser when the petition is properly filed with the Service. A 
spousal self-petition must be denied if the marriage to the abuser legally ended 
through annulment, death, or divorce before that time. . . . 



EAC 07 009 506 18 
Page 3 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the 
abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

(vii) Good moral character. A self-petitioner will be found to lack good moral 
character if he or she is a person described in section 101(f) of the Act. 
Extehuating circumstances may be taken into account if the person has not 
been convicted of an offense or offenses but admits to the comrnissiori of an 
act or acts that could show a lack of good moral character under section 
101 ( f )  of the Act. A person who was subjected to abuse in the form of forced 
prostitution or who can establish that he or she was forced to engage in other 
behavior that could render the person excludable under section 2 12(a) of the 
Act would not be precluded from being found to be a person of good moral 
character, provided the person has not been convicted for the commission of 
the offense or offenses in a court of law. A self-petitioner will also be found 
to lack good moral character, unless he or she establishes extenuating 
circumstances, if he or she willfully failed or refused to support dependents; 
or committed unlawful acts that adversely reflect upon his or her moral 
character, or was convicted or imprisoned for such acts, although the acts do 
not require an automatic finding of lack of good moral character. A 
self-petitioner's claim of good moral character will be evaluated on a 
case-by-case basis, taking into account the provisions of section 101(f) of the 
Act and the standards of the average citizen in the community. If the results 
of record checks conducted prior to the issuance of an immigrant visa or 
approval of an application for adjustment of status disclose that the 
self-petitioner is no longer a person of good moral character or that he or she 
has not been a person of good moral character in the past, a pending 
self-petition will be denied or the approval of a self-petition will be revoked. 
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The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 8 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f .  . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities, and proof of the termination 
of all prior marriages, if any, of both the self-petitioner and the abuser. . . . 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . Employment records, 
utility receipts, school records, hospital or medical records, birth certificates 
of children . . ., deeds, mortgages, rental records, insurance policies, 
affidavits or any other type of relevant credible evidence of residency may be 
submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

(v) Good moral character. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's affidavit. The affidavit should be 
accompanied by a local police clearance or a state-issued criminal 
background check &om each locality or state in the United States in which 
the self-petitioner has resided for six or more months during the 3-year period 
immediately preceding the filing of the self-petition. Self-petitioners who 
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lived outside the United States during this time should submit a police 
clearance, criminal background check, or similar report issued by the 
appropriate authority in each foreign country in which he or she resided for 
six or more months during the 3-year period immediately preceding the filing 
of the self-petition. If police clearances, criminal background checks, or 
similar reports are not available for some or all locations, the self-petitioner 
may include an explanation and submit other evidence with his or her 
affidavit. The Service will consider other credible evidence of good moral 
character, such as affidavits from responsible persons who can 
knowledgeably attest to the self-petitioner's good moral character. 

Section 204(a)(l)(A)(ii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a citizen of the United States is eligible to self-petition under these provisions if he or she is 
an alien: 

(CC) who was a bona fide spouse of a United States citizen within the past 2 years 
and - 

(aaa) whose spouse lost status within the past 2 years due to an incident of 
domestic violence . . . . 

(bbb) whose spouse lost or renounced citizenship status within the past 2 years 
related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
United States citizen spouse. . . . 

The petitioner is a citizen of Guinea. She married T-D-,' now a United States citizen, on March 25, 
1997. T-D- filed Form 1-130, Petition for Alien Relative, on behalf of the petitioner on October 6, 
1 997. It was approved on March 2 1, 1 998. 

The petitioner filed the instant Form 1-360 on October 10, 2006. The director issued a request for 
additional evidence (RFE) on November 2,2006, and requested evidence to establish that the petitioner 
is a person of good moral character. The petitioner responded on December 20, 2006, and submitted 
additional evidence. The director issued a second RFE on May 21, 2007, which notified the petitioner 
of the deficiencies in the record and afforded her the opportunity to submit further evidence to establish 
that petitioner has a qualifying relationship; that the petitioner shared a joint residence with T-D-; that 
the petitioner had been subjected to battery andlor extreme cruelty by T-D-; and that the petitioner is a 
person of good moral character. The petitioner responded to the director's second RFE on June 25, 
2007, and submitted additional evidence. 

' Name withheld to protect individual's identity. 
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After considering the evidence of record, the director denied the petition on July 20, 2007. On appeal, 
counsel submits additional information. 

Upon review of the entire record of proceeding, the AAO agrees with the director's decision to deny 
the petition. 

Qualifying Relationship and Eligibility for Classification as an Immediate Relative 

The petitioner stated on the Form 1-360 that she was divorced, and the record contains documentation 
indicating that T-D- filed for divorce on November 3, 2004. In his May 21, 2007 RFE, the director 
requested a sworn affidavit from the petitioner stating whether or nor she and T-D- were still married. 
The director also requested supporting documentation: if the couple were divorced, he wanted a copy 
of the termination document. If the action was still pending, he wanted evidence such as hearing 
notices, court scheduling orders, or docket printouts. 

However, counsel's June 20, 2007 response included no such affidavit frorn the petitioner. Nor was 
the supporting documentation requested by the petitioner submitted. Nor did counsel or the petitioner 
explain the absence of this information that was specifically requested by the director. As the 
petitioner stated on the Form 1-360 that she was divorced from T-D-, and the petitioner failed to submit 
any documentation to suggest that such was not the case, the director adjudicated the petit~on on the 
assumption that the petitioner had in fact been divorced from T-D- at the time the petition was filed. 

As the director found that the petitioner had failed to establish that the petitioner had been subjected to 
battery and/or extreme cruelty by T-D-, he therefore found that the petitioner had failed to satisfy 
section 204(a)(l)(A)(ii)(II)(aa)(ccc) of the Act, which states that an individual who is no longer 
married to a citizen of the United States is eligible to self-petition under these provisions if he or she 
demonstrates a connection between the legal termination of the marriage within the past 2 years and 
battering or extreme cruelty by the United States citizen spouse. As the director found that the 
petitioner had failed to demonstrate that she suffered battery andlor extreme cruelty by T-D-, the 
director found that she had therefore also failed to demonstrate a connection between the 
termination of the marriage and any battery or extreme cruelty to which she was subjected by T-D-. 

As will be discussed later in this decision, the AAO agrees with the director's finding that the petitioner 
had failed to establish that she was the victim of battery and/or extreme cruelty perpetrated by T-D-. 
Accordingly, the AAO agrees with the director's determination that the petitioner has failed to 
establish a qualifying relationship, as required by section 204(a)(l)(A)(iii)(II)(aa)(CC) of the Act. 
She is, therefore, ineligible for classification as an immediate relative under section 201(b)(2)(A)(i) 
of the Act. 
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Joint Residence 

The second issue on appeal is whether the petitioner has established that she shared a joint residence 
with T-D-. The AAO agrees with the director's determination that the petitioner has not established 
that she and T-D- shared a joint residence. 

The petitioner stated on the Form 1-360 that she and T-D- shared a joint residence from July 1995 until 
September 1998. On the Form I-290B, the petitioner stated that she began living with T-D- at - in New York, New York upon her arrival in the United States on July 18, 
1995. However, on her Form G-325A, which she signed on May 8, 1997, the petitioner stated that 
lived at , in the Bronx, from December 1995 until July 1996, and that she did not 
move to the residence until July 1996. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain 
or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

The record establishes that T-D- was rnanied to until October 15, 1996; he and the 
petitioner were married on March 25, 1997. T-D-'s and the petitioner's daughter was born on October 
5, 1996. The parentage of their daughter has not been questioned. 

The record contains the following evidence relevant to T-D- and the petitioner living together at the 
residence prior to their marriage: 

A copy of a letter from the City of New York, dated June 15, i996, indicating that :he 
petitioner had been approved for Medicaid coverage. The r e s i d e n c e  
is stated as the petitioner's address. 
A copy of T-D-'s Form W-2 for tax year 1996.   he residence is 
stated as T-D-'s address. 
A copy of a letter from the legacy Immigration and Naturalization Service to 'T-D-, dated 
February 27, 1996, denying his application for naturalization. The - 
residence is stated as T-D-'s address. 
A copy of a "Maternity, Infant Care Family Planning Projects Appointment Book" issued 
to the petitioner in 1996. The -1 residence is stated as the petitioner's 
address. 
A copy of the couple's daughter's birth certificate, which states the petitioner's address as 
the residence. 

However. the record also contains a second W-2 for T-D- for tax year 1996. which ~rovided an 
alternate address: ' ~ e ~ a r d l e s s  of whether the 
petitioner and T-D- began sharing a joint residence in July 1995, or July 1996, as claimed alternatively 
by the petitioner, it is unclear to the AAO why a Form W-2 for 1996, which was presumably issued in 
early 1997, would have listed such an address for T-D- if he and the petitioner were in fact sharing a 
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joint residence. Again, it is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence. Any attempt to explain or reconcile suck inconsistencies 
will not suffice unless the petitioner submits competent objective evidence pointing. to where the 
truth lies. Id. 

The record contains the following evidence in support of the petitioner's assertion that she and T-D- 
shared a joint address during the time of their marriage: 

The Form 1-130. filed bv T-D- on October 6. 1997. T-D- stated that both he and the ~etitioner 
were living together a t ,  in New York, New York. 
The Forms G-325A, signed on May 8, 1997. Both T-D- and the petitioner stated that they were 
residing at the - address at the time. 
The couple's marriage certificate, issued by the City of New York on March 3 1, 1997. The 
marriage certificate states that both T-D- and the petitioner were residing at the - 
a d d r e s s  at the time of their marriage on March 25, 1997. 
A copy of a letter from the Internal Revenue Service, dated November 20, 1997, listing the 
petitioner's address as the -1 residence. 
A copy of a January 9, 1998 short order from the Family Court of the State of New York, 
County of New York, ordering T-D- to "immediately re-instate telephone service at the inarital 
residence (emphasis added)." 
A copy of the petitioner's May 4, 1998 petition to the Family Court of the State of New York, 
county of ~ e &  York, requesting an order of protection. In that petition, the petitioner states 
that both she and T-D- reside at t h e  residence. 
A copy of a temporary order of protection issued on May 4, 1998, which instructs T-D- not to 
exclude the petitioner -from their marital home. 
A copy of the petitioner's May 20, 1998 petition to the Family Court of the State of New York, 
County of New York, requesting custody of their daughter. In that petition, the petitioner states 
that both she and T-D- reside at t h e  residence. 

However, the record also contains the following evidence that conflicts with the petitioner's assertion 
on the Form 1-360 that she and T-D- shared a joint residence until September 1998: 

A copy of the petitioner's May 5, 1998 petition to the Family Court of the State of New York, 
County of New York, requesting child support. The - residence is stated 
as the petitioner's address, but T-D-'s address is stated as "address unknown." 
A copy of a May 5, 1998 summons from the Family Court of the State of New York, County of 
New York, to T-D-, summoning him to appear for a June 9, 1998 hearing. T-D-'s address is 
stated as "address unknown." 

Again, it is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
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suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Id. 

There is a great deal of evidence in the record indicating that the petitioner and T-D- shared a joint 
residence. However, there are several documents in the record that undermine the petitioner's claim of 
a shared joint residence, and the petitioner has failed to explain these inconsistencies. Such 
inconsistencies, and the petitioner's failure to clarifL them, undermine her claim. As the record lacks 
resolution of these inconsistencies, the AAO finds that the petitioner has failed to establish that she 
shared a joint residence with T-D-, as required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

Battery or Extreme Cruelty 

The AAO agrees with the director's determination that the petitioner failed to establish that T-D- 
subjected her to battery and/or extreme cruelty. The record contains the following evidence in 
support of the petitioner's assertion that she was the victim of battery andlor extreme cruelty: 

A copy of a January 9, 1998 short order from the Family Court of the State of New York, 
County of New York; 

e A copy of the petitioner's May 4, 1998 petition to the Family Court of the State of New York, 
County of New York, requesting an order of protection; 
A copy of a temporary order of protection issued on May 4, 1998, whlch granted protection 
through May 20, 1998. The record indicates that the order was extended twice: (1) on May 20, 
1998, the court extended the order through June 17, 1998; and (2) on June 17, 1998, the court 
extended the order through July 27, 1 998; 
The March 3 1,2006 affidavit o f ,  the petitioner's mother; and 
Counsel's statements on the Form I-290B. 

The AAO notes that the record also contains a copy of a temporary order of protection issued on 
October 19, 1998, which granted T-D- protection from the petitioner through October 18, 1999. 

The January 9, 1998 short order from the Family Court of the State of New York, County of New York 
ordered T-D- to reinstate telephone service to the marital residence. No other information was 
provided. 

In her May 4, 1998 petition to the Family Court of the State of New York, County of New York, 
requesting an order of protection, the petitioner stated that, on May 2, 1998, T-D- committed acts 
constituting aggravated harassment in the second degree; harassment in the first degree; harassment in 
the second degree; menacing in the second degree; menacing in the third degree; assault in the second 
degree; assault in the third degree; attempted assault; disorderly conduct; and reckless endangerment. 
The petitioner stated that T-D- physically abused her; used obscene language toward the petitioner; 
accused the petitioner of stealing thirty dollars' worth of quarters; hit the petitioner; took their daughter 
and left the apartment; and told the petitioner's mother that he was going to kill the petitioner if she 
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was still in the apartment when he came home. The petitioner also stated that, in the past, T-D- has 
beaten the petitioner, and threatened to take their daughter to Africa. The protective order was granted 
on May 4, 1998, and made effective through May 20, 1998. As noted previously, the record indicates 
that the order was extended twice: (1) on May 20, 1998, the court extended the order through June 17, 
1998; and (2) on June 17,1998, the court extended the order through July 27,1998. 

In her March 3 1 ,  2006 affidavit, t h e  petitioner's mother, states that, in 1998, she 
received a phone call from T-D-. She states that T-D- told her that he and the petitioner were having 
marital problems, and asked her to tell the petitioner to leave the apartment, because he no loriger 
wanted the petitioner as his wife. s t a t e s  that she heard T-D- tell the petitioner, in French, 
that if she did not leave the apartment immediately, he would make sure that she would leave in a body 
bag. states that she hung up the phone, called her daughter (the petitioner's sister) in 
Boston, and told her to go to New York to help the petitioner. She states that her daughter and her 
husband drove from Boston to New York that night. However, when thev arrived at the petitioner's 
home in New York T-D- would not allow them inro the apartmeit. ~ccording to T-D- had 
been beating the petitioner all night with a cordless phone, and threatened to kill her if she called the 
police. The sister &d her husband called the police, and the police wanted to take T-D- 
into custody, but the petitioner did not want to pursue charges. s t a t e s  that the police officers 
advised the petitioner to file for a restraining order against T-D-. s a y s  that the petitioner 
later moved to Boston to stay with her sister, as T-D- was not taking care of hzr and their daughter. 

The petitioner providzd no explanation for the October 19, 1998 protective order that was issued to T- 
D-, which granted T-D- protection from the petitioner through October 18, 1 999. In his May 2 1, 2007 
RFE, the director stated the following: 

This office notes that both you and [T-D-] were able to obtain protection orders against 
one another. Please submit copies of all police and/or medical reports related to the 
mutual restraining orders. 

The director also requested direct testimony from the petitioner regarding the abuse she allegedly 
suffered. Counsel submitted neither of these items in his response to the director's NOID, nor did he 
offer an explanation for his failure to do so. 

In his July 20, 2007 denial, the director noted that the petitioner had submitted neither of the requested 
items to substantiate her claims of abuse. The director found that "[blecause mutual protection orders 
were obtained, the record appears to establish that you were mutually combative rather than the victim 
of abuse." The director also stated that the January 9, 1998 short order instructing T-D- to reinstate 
telephone service to the apartment does not establish that the petitioner was the victim of abuse. 

On appeal, counsel states that T-D- was mentally abusive, and threatened to lull the petitioner. 
Counsel also states that the police "responded on numerous occasions to settle arguments." Counsel 
also asserts that the petitioner was the victim of T-D-'s mental and psychological abuse, lies, and 
manipulation. With regard to the police reports that had been requested by the director, counsel states 
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that he was not able to obtain any police reports from New York. With regard to the protective order 
against the petitioner, counsel states that the judge "issued mutual restraining orders so if any abuse 
occurred, officials have the ability to arrest." 

Upon review, the AAO agrees with the director's analysis. With regard to the January 9, 1998 short 
order instructing T-D- to reinstate telephone service to the apartment, the AAO agrees that, without 
additional evidence, the document does not establish that the petitioner was the victim of abuse. 

Nor do the protective orders establish that the petitioner was the victim of abuse, as one of those orders 
was issued in order to protect T-D- from the petitioner. Counsel's assertion that "mutual restraining 
orders" were issued is insufficient. First, the AAO notes that the petitioner's restraining order against 
T-D- was issued on May 4, 1998, and granted protection through May 20, 1998. The order was 
extended twice: (1) on May 20, 1998, the court extended the order through June 17, 1998; and (2) on 
June 17, 1998, the court extended the order through July 27, 1998. However, T-D-'s restraining order 
was granted several months later, on October 19, 1998, and granted protection to T-D- from the 
petitioner through October 18, 1999. There is no evidence of record to support counsel's account of 
"mutual restraining orders." The petitioner's order was first obtained in May 1993, with two 
extensions through July 1998. T-D-'s order was obtained in October 1998, and was valid through 
October 1999. They were not contemparaneous with each other. Nor does counsel explain why T-D- 
was granted an order of protection against the petitioner for one year (October 1998-October 1999); 
while the petitioner was only granted an order of protection against T-D- for a period of two months 
(May 1998-July 1998). Nor does counsel explain why the petitioner's petition for her protective order, 
which set forth her arguments against T-D- in support of her petition, is part of the record, but T-D-'s 
petition, which would presumably set forth his arguments against the petitioner in support of his 
petition, is not part of the record. For all of these reasons, the AAO rejects counsel's explanation of 
T-D-'s protective order against the petitioner as merely "mutual restraining orders" issued out of "an 
abundance of caution." 

Nor does the AAO accept counsel's assertion on appeal that police officers "responded on numerous 
occasions to settle arguments," as there is no documentary evidence to support such an assertion. 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the 
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Obazgbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 l&N Dec. 1 (BIA 
1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Counsel's statement that 
"[tlhis office has not been able to obtain any police reports from New York on the matter" is 
insufficiently vague. Counsel does not indicate whether police reports are unavailable because they 
do not exist, etc. 

Nor do the assertions of e s t a b l i s h  that the petitioner was subjected to battery and/or 
extreme cruelty, as she did not witness any of the alleged abuse. Nor do the assertions of counsel 
on appeal with regard to the alleged abuse establish that the petitioner was the victim of such abuse; 
as with-, counsel did not witness such abuse. The unsupported statements of counsel on 
appeal or in a motion are not evidence and thus are not entitled to any evidentiary weight. See INS v. 
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Phinpathya, 464 U.S. 183, 188-89 n.6 ( I  984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 
1980). 

Finally, the AAO notes that the record contains no testimony fiom the petitioner describing the alleged 
abuse. Such testimony was specifically requested by the director in his May 21, 2007 RFE, but 
counsel and the petitioner elected not to submit such testimony. 

For all of these reasons, the AAO agrees with the director's conclusion that the record does not 
loner establish that the petitioner was subjected to battery andlor extreme cruelty by T-D-. The pet;t' 

has failed to establish that the actions of T-D- rose to the level of the acts described in the 
regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful detention, psychological or sexual 
abuse or exploitation, rape, molestation, incest, or forced prostitution. The evidence fails to 
establish that the petitioner was the victim of any act or threatened act of physical violence or 
extreme cruelty, that T-D-'s non-physical behavior was accompanied by any coercive actions or 
threats of harm, or that his actions were aimed at insuring dominance or control over the petitioner. 
The petitioner has failed to establish that T-D- subjected her to battery or extreme cruelty during 
their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Good Moral Character 

'The director also found that the petitioner had failed to establish that she is a person of good moral 
character. The AAO agrees. 

The regulation at 8 C.F.R. § 204.2(c)(2)(v) states that primary evidence of a petitioner's good moral 
character is an affidavit from the petitioner, accompanied by local police clearances or state-issued 
criminal background'checks from each place the petitioner has lived for at least six months during 
the three-year period immediately preceding the filing of the self-petition (in this case, during the 
period beginning in October 2003 and ending in October 2006). 

Before considering the director's analysis, the AAO notes that the record does not contain an 
affidavit fiom the petitioner addressing her good moral character. Although, the director 
specifically requested such an affidavit from the petitioner in his May 21, 2007 RFE, the petitioner 
elected not to comply. For this reason alone, the AAO is precluded from entering a finding that the 
petitioner has failed to demonstrate that she is a person of good moral character. 

In support of her assertion that she is a person of good moral character, the petitioner submitted two 
police clearances from the State of Massachusetts, as well as affidavits from friends and 
acquaintances attesting to her good moral character. In his May 21, 2007 RFE, the director notified 
the petitioner that two police clearances from the State of Massachusetts were insufficient, as the 
clearances do not indicate whether the agency conducting the investigation was aware of the 
petitioner's use of other names. The director notified the petitioner of at least six variations of the 
spelling of her name in the record, and instructed her that, if the police clearance is searched by 
name only, she must provide the agency conducting the investigation with all spellings of her name. 
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The director also requested a police clearance from New York, since the petitioner had been the 
subject of a protective order there. In his response to the director's WE,  counsel elected not to 
respond to this portion of the RFE. 

In his July 20: 2007 denial, the director noted counsel's failure to respond to this portion of the 
WE. The director found that, since the petitioner had failed to submit both the updated police 
clearances from the State of Massachusetts, as well as a police clearance from New York, as 
requested, the petitioner had failed to establish that she is a person of good moral character. 

On appeal, counsel again fails to submit the updated police clearances from the State of 
Massachusetts, as well as the police clearance from New York. With regard to the updated police 
clearances from Massachusetts, counsel states that the petitioner has never used any aliases; she has 
merely had several variations of the spelling of her name. Counsel states that, through no fault of 
her own, the petitioner's name has been misspelled on legal paperwork. - 

Counsel is missing the point. The issue is not whether the various spellings of the petitioner's were 
intentional, unintentional, or whether they were aliases. The issue is that there are multiple 
spellings of the petitioner's name in the evidence of record (as indicated by the cover sheet to this 
decision, the AAO has identified at least nine alternate spellings). There is no evidence to indicate 
whether the agency conducting the investigation was aware of these various spellings. Accordingly, 
the police clearances from the State of Massachusetts are insufficient. Counsel and the petitioner 
have now been afforded two opportunities to correct this deficiency, but have twice elected not to 
do so. 

Nor does counsel submit, or offer an explanation of his failure to submit, thc requested police 
clearance from New York. In his May 21, 2007 W E ,  the director clearly set forth the reason for 
requesting such a police clearance. Again, counsel and the petitioner have now been afforded two 
cpportunities to correct this deficiency, but have twice elected not to do so. 

For all of these reasons, the petitioner has failed to establish that she is a person of good moral 
character, as required by section 204(a)(l)(A)(iii)(II)(bb) of the Act. 

Ineffective Assistance of Counsel 

On appeal, counsel asserts that the petitioner was the victim of legal malpractice. According to 
counsel, the petitioner retained an attorney on August 30, 2002, "to assist her in filing the 
appropriate immigration paperwork." Counsel states that a denial notice was received on March 15, 
2005, and that there was no timely response by the attorney. Counsel states that the petitioner was 
relying upon that attorney to guide her through the immigration process; that there was a lack of 
communication; and that she was a victim of legal malpractice. 

The record of proceeding establishes that the petitioner filed Form 1-102, Application for 
Replacement/Initial Nonimmigrant Arrival-Departure Document on December 12, 2004. The 
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record indicates that a request for additional evidence was issued on January 18, 2005. The 
petitioner submitted a response on January 3 1, 2005. The attorney named by counsel, who counsel 
states never responded, also submitted a response to the director's request. The record indicates that 
the petitioner's application was approved on February 17,2005. 

Counsel's claim that the petitioner was the victim of legal malpractice faces two problems. First, as 
the record indicates that, contrary to counsel's assertions, the 1-102 petition was in fact approved. 

Second, the petitioner has not complied with Matter of Compean, Banglay and J-E-C-, et al: 14 
I&N Dec. 710 (A.G. 2009), which governs cases involving claims of ineffective assistance of 
counsel. In Compean, the Attorney General held that the Constitution affords no right to counsel or 
effective assistance of counsel to aliens in immigration proceedings under the Sixth Amendment or 
the Due Process Clause of the Fifth Amendment. Id. at 71 1-727. Although the Act and the 
regulations do not afford aliens a right to effective assistance of counsel, either, USCIS may, in its 
discretion, reopen proceedings based on the deficient performance of an alien's prior attorney. Id. 
at 727. Compean establishes three elements of proof and six documentary requirements that an 
alien must meet to' prevail on a claim of deficient performance of counsel. Id. Although Compean 
addresses deficient performance of counsel claims in the context of motions to reopen rernoval 
proceeding?. the decision also applies to claims of' deficient performance raised on direct review. 
Id. at 728 n.6. 

TG prevail on a deficient performance of counsel claim, the alien must demonstrate the following: 

f . That counsel's failings were egregious; 

2. In cases where the alien moves to reopen beyond the 30-day limit, the alien must 
demonstrate that he or she exercised due diligence in discovering and seeking to cure 
the lawyer's deficient performance; and 

3. That the alien was prejudiced by the attorney's error(s). To establish prejudice, the 
alien must demonstrate that but for the deficient performance, it is more likely than 
not that the alien would have been entitled to the relief he or she was ~eek ing .~  Id. at 
732-734. 

In order to establish these three requirements, the alien must submit six documents: 

1. The alien's detailed affidavit setting forth the relevant facts and specifically stating 
what the attorney did, or did not do, and why the alien was consequently harmed; 

Where the alien sought discretionary relief, the alien must not only show that he or she was 
eligible for such relief, but also would have merited a favorable exercise of discretion. Matter of 
Compean, 24 I&N Dec. at 734-735. 
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2. A copy of the agreement, if any, between the attorney and the alien. If nor written 
agreement exists, the alien must specify what the lawyer agreed to in his or her 
affidavit; 

3. A copy of the alien's letter to the attorney setting forth the attorney's deficient 
performance and a copy of the attorney's response, if any; 

4. A completed and signed complaint addressed to the appropriate State bar or 
disciplinary authorities; 

5. Any document(s) the alien claims the attorney failed to submit; and 

6. When the alien is subsequently represented, a signed statement from the new 
attorney attesting to the deficient performance of the prior attorney. 

Id. at 735-733. If any of the latter five documents are unavailable or missing, the alien must explain 
why the documents are unavailable or summarize the contents of any missing documents. Id. at 
735. 

The three substantive requirements must be met for all deficient performance claims filed before 
and after Compean was issued on January 7,2009. Id. at 741. For claims pending prior to January 
7, 2009, the alien is not required to meet the six new documentary requirements, but must still 
comply with the requirements set forth in Matter of Lozada, 19 I&N Dec. 637 (BIA 1988). Lozada 
required an alien to submit the following: (1) an affidavit attesting to the relevant facts, detailing the 
agreement that was entered into, what actions were supposed to be taken, and what the attorney did 
or did not do; (2) evidence that the attorney was informed of the allegations, given an opportunity to 
respond, and the attorney's response, if any; and (3) evidence that a complaint has been filed with 
the appropriate disciplinary authorities regarding such representation or an explanation of why such 
a complaint was not filed. Id. at 638-639. 

Here, the petitioner has satisfied neither Compean nor Lozada. Accordingly, the petitioner has 
failed to establish that she was the victim of ineffective assistance of counsel or any other manner of 
deficient performance by her previous counsel. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that she 
has a qualifying relationship with a United States citizen or lawful permanent resident; that she is 
eligible for immigrant classification as an immediate relative; that she shared a joint residence with 
her husband; that her husband subjected her to battery or extreme cruelty; and that she is a person of 
good moral character. Nor has she established that she was the victim of ineffective assistance of 
counsel. However, the record indicates that the director did not issue a notice of intent to deny the 
petition (NOID) before he issued his decision. Although the record establishes that the petitioner is 
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ineligible for the benefit sought, the petition must be remanded, solely on procedural grounds, so 
that the petitioner has the opportunity to respond to a NOID. The petition must be remanded to the 
director for issuance of a NOID in compliance with the regulation in effect at 8 C.F.R. 
$ 204.2(~)(3)(ii)~ on the date this petition was filed, and the director must afford the petitioner the 
opportunity to submit a response within the 60-day period. On remand, the director need only 
address the issues before the AAO on appeal; i.e., whether the petitioner has established that she has 
a qualifying relationship with a United States citizen or lawful permanent resident; that she is 
eligible for immigrant classification as an immediate relative; that she shared a joint residence with 
her husband; that her husband subjected her to battery or extreme cruelty; and that she is a person of 
good moral character. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 4 1361. 

ORDER: The director's July 20, 2007 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified 
to the AAO for review. 

USCIS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on October 10,2006. 


