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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administration Appeals Office (AAO) on appeal. The AAO will withdraw 
the director's decision; however, because the petition is not approvable, it will be remanded for hrther 
action and consideration. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. f j  1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(~)(iii)(11) of the Act, 8 U.S.C. f j  1 154(a)(l)(A)(iii)(II). 

The director denied the petition on January 9, 2006, observing that the petitioner had submitted a 
personal statement and a psychological evaluation indicating that the petitioner had adjustment 
disorder with mixed anxiety and depressed mood. The director determined, however, that the 
petitioner had not described incidents within the marriage that constituted extreme cruelty as 
envisioned by Congress. The director found that the petitioner had not provided satisfactory 
evidence sufficient to establish that he qualified for this benefit. The AAO concurs with the 
director's determination, nonetheless, this matter must be remanded because the director denied the 
petition without first issuing a Notice of Intent to Deny (NOID) the petition pursuant to the 
regulation at 8 C.F.R. f j  204.2(c)(3)(ii). Upon remand, the director must issue a NOID on the issue 
of abuse and other relevant issues. 

On appeal, counsel for the petitioner does not submit a brief or additional evidence. On the Form 
I-290B, Notice of Appeal, counsel asserts that the director did not accord sufficient weight to the 
documentary evidence submitted, such as the evaluation prepared by a psychotherapist. Counsel 
contends that the director only mentioned that the petitioner's wife threw him out of the house but 
failed to also consider that she threw his clothes in the middle of the street and humiliated him in front 
of the neighborhood. Counsel asserts that the director's characterization of the marriage as "stressful" 
did not take into consideration the various incidents within the marriage that rose to the level of 
extreme cruelty. 

The AAO observes that the petitioner in this matter submitted a Form 1-360, Petition for Amerasian, 
Widow(er), or Special Immigrant in May 2002, prior to filing the petition that is the subject of this 
appeal. The petitioner submitted a personal statement dated April 19, 2002 and a psychotherapist's 
report dated April 17, 2002 in support of the 2002 petition. The director denied the petition and the 
petitioner appealed the decision to the AAO. The AAO dismissed the appeal on August 15, 2003. 
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The second Form 1-360, the petition that is the subject of this appeal, was filed on September 2, 
2003. The petitioner submitted a personal statement dated November 20, 2002 and attached the 
previously submitted personal statement dated April 19,2002 as well as the psychotherapist's report 
dated April 17, 2002. In response to the director's request for further evidence, the petitioner 
submitted a third personal statement dated October 28, 2004. The April 19, 2002 personal statement 
conflicts with the subsequent personal statements dated November 20, 2002 and October 28, 2004. 
For example, the petitioner indicates in the April 19, 2002 statement that he left the apartment he 
shared with his wife in May 2001 and when he returned to the apartment his wife had placed his 
clothes in boxes and threw them out in the street. In the subsequent statements, the petitioner 
declares that he left the apartment he shared with his wife and traveled to see a friend in Brooklyn 
and while he was in Brooklyn, his wife came with his clothes in black trash bags and threw them 
onto the sidewalk and told him she did not love him anymore and despite his pleas not to do this she 
drove off. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter oj'Ho, 19 I&N Dec. 582, 591 -92 (BIA 1988). 

The AAO further observes that the psychotherapist's report dated April 17,2002 provides only general 
information regarding the petitioner's despair related to the breakup of his marriage. The 
psychotherapist does not provide substantive, probative information indicating that the petitioner's 
wife's behavior included actual threats, controlling actions, or other abusive behavior that was part of a 
cycle of psychological or sexual violence. The April 17,2002 psychotherapist's report fails to establish 
that the petitioner's wife subjected him to extreme cruelty. 

Although the director could have better articulated the deficiencies and inconsistencies in the 
information submitted by the petitioner, the AAO finds that the director and the AAO have previously 
acknowledged that the petitioner had a troubled relationship with his spouse and that the petitioner 
suffered from depression and related problems due, in part, to the troubled marriage. However, not all 
forms of marital discord rise to the level of battery or extreme cruelty as set forth in the regulation. As 
described, the petitioner's wife's actions, while maybe unkind and inconsiderate, do not rise to the level 
of the acts described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful detention, 
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. 

Counsel for the petitioner in this matter has asserted that the director did not adequately consider the 
evidence submitted. The AAO disagrees. The evidence has been considered and has been found to 
be inconsistent and inadequate to establish that the petitioner in this matter suffered battery or 
extreme cruelty perpetrated by this wife. The AAO finds that the director gave sufficient weight to 
the petitioner's personal statements and the psychotherapist's report. Counsel's assertions on appeal 
to the contrary are insufficient to form a basis of appeal. Without documentary evidence to support 
the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 
1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 
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503,506 (BIA 1980). 

Although the AAO is without further evidence or argument to evaluate regarding the petitioner's failure 
to establish essential elements of eligibility for this benefit and the petitioner has not established 
eligibility based on the present record, this matter must be remanded to the director for issuance of a 
NOID in compliance with the regulation at 8 C.F.R. 5 204.2(c)(3)(ii). On remand, the director should 
address all grounds for the intended denial of the petition as cited in the foregoing discussion. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


