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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for firther action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that her husband subjected her to battery or extreme cruelty. 

Counsel submitted a timely appeal on March 18,2008. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if' the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Sectiori 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 8 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(ii) Legal status of the marriage. The self-petitioning spouse must be legally 
married to the abuser when the petition is properly filed with the Service. A 
spousal self-petition must be denied if the marriage to the abuser legally ended 
through annulment, death, or divorce before that time. . . . 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
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forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse. must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition -- 

ji) General. Self-petitioners are encourdged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f .  . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities, and proof of the termination 
of all prior marriages, if any, of both the self-petitioner and the abuser. . . . 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 
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Section 204(a)(l)(A)(ii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a citizen of the United States is eligible to self-petition under these provisions if he or she is 
an alien: 

(CC) who was a bona fide spouse of a United States citizen within the past 2 years 
arid - 

(aaa) whose spouse lost stabs within the past 2 years due to an incident of 
domestic violence . . . . 

(bbb) whose spouse lost or renounced citizenship status within the past 2 years 
related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
United States citizen spouse. . . . 

The petitioner is a citizen of Guatemala who entered the United States, without inspection, on or 
around April 20, 1976. On July 14, 1976, the legacy Immigration and Naturalization Service (INS) 
granted the petitioner voluntary departure from the United States through August 14, 1976. On August 
17, 1976 the legacy INS issued a warrant for the petitioner's deportation and, on August 19, 1976, she 
was sent a letter advising her to report to the DTS District Office in New York cm September 1, 1976 
for deportation. 

The petitioner re-entered the United States, without inspection, on or around September 27, 1987. She 
married A-A-,' a citizen of the United States: on June 28, 1993. The petitioner filed Form 1-485, 
Applicant to Register Permanent Residence or Adjust Status, on the basis of her marriage to A-A-, on 
October 20, 1993. The legacy INS issued a request for additional evidence with regard to the petition 
on February 17, 1994, and requested evidence of an approved Form 1-130. The petitioner did not 
submit the requested documentation, and the Form 1-485 was denied on August 18, 1994. 

A-A- filed Form 1-130, Petition for Alien Relative, on behalf of the petitioner on June 20, 1996. The 
Form 1-130 was approved on November 13, 1996. The petitioner filed Form 1-485 on May 15,2002, 
and it was denied on February 13,2007. 

The petitioner and A-A- divorced on August 15,2006. 

' Name withheld to protect individual's identity. 
2 A-A- was a lawful permanent resident of the United States at the time of his marriage to the 
petitioner. He became a citizen of the United States on November 21,2002. 
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Ths petitioner filed the instant Form 1-360 on March 28, 2007. On April 4,2007, the director issued a 
request for additional evidence (RFE), and requested additional evidence to establish that the petitioner 
is a person of good moral character. The petitioner responded on May 20, 2007, and submitted 
additional evidence. The director issued a second W E  on October 30, 2007. The director's W E  
notified the petitioner of the deficiencies of record and afforded her additional time during which to 
submit additional evidence to establish that she was subjected to battery andlor extreme cruelty by A- 
A-; that she and A-A- shared a joint residence; and that she married A-A- in good faith. The petitioner 
responded on January 25,2008, and submitted additional evidence. 

After considering the evidence of record, the director denied the petition on February 15,2008. 

Battery or Extreme Cruelty 

The sole issue on appeal is whether the petitioner has established that she was the victim of battery 
and/or extreme cruelty perpetrated by A-A-. The record contains the following evidence relevant to 
the petitioner's claim of battery and/or extreme cruelty: 

e The petitioner's March 2, 2007 self-affidavit; 
s Counsel's March 14, 2007 letter; 

Counsel's March 27,2007 letter; 
Counsel's January 24,2008 letter; 
Counsel's March 17,2008 appellate brief; 

letter from dated February 6,2007; 
letter from , the petitioner's niece, dated February 6, 2007; 
letter from dated February 9,2007; 
letter from dated February 12,2007; 
letter from - dated April 24, 2007; 
letter from -1 dated May 9, 2007; 
letter from dated December 30,2007; 
letter f r o m  dated January 8,2008; and 

In her March 2, 2007 affidavit, the petitioner states that A-A- coerced her into divorce. She states 
that during the 19907s, she believed the couple to be happily married, but after April 2004 she 
noticed that A-A- had no interest in her. She states that A-A- became "increasingly restless" when 
he was in the house, and that he would leave the house and return either very late that night, or the 
next day. According to the petitioner, when she asked A-A- about his behavior, he ignored her, 
became emotionally and physically distant, belittled her, and hurt her deeply. Eventually, the 
petitioner discovered that A-A- "had been in a relationship with someone much younger than me, 
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for a long period of time." The petitioner states that she "suffered emotionally," and begged A-A- 
to stay with her. She states that her immigration paperwork "dragged on," and the petitioner states 
her belief that A-A- tried to delay her paperwork. The petitioner states that, in 2004, she "was 
traumatized emotionally at the hands o f 7  A-A-; that A-A- abused her verbally; and that she sought 
the assistance of her doctor, who prescribed anti-depressant medication. The petitioner states that, 
after he filed for divorce, A-A- told her that she did not have the right to have an attorney, and that 
she believed him. She states that, since she did not have an attorney, she signed divorce papers 
stating that she had abandoned him, which was not true. She signed the papers because she still 
trusted A-A-. The petitioner also states that A-A- eventually "defrauded me into signing away my 
rights in our house." The petitioner also states that she continues to suffer emotionally, and that she 
cries often. 

In her March 14, 2007 letter, counsel stated that A-A- betrayed the petitioner's trust, and "delayed 
for almost ten years in filing for her petition." According to counsel, during the time of his 
extramarital affair A-A- ignored the petitioner, called her names, belittled her, and reinforced the 
petitioner's belief that she was dependent upon A-A- for her legal status in the United States. 
Counsel also stated that A-A- took advantage of the petitioner's "emotional and mental 
vulnerability by coercing her into giving up any rights to their house." Counsel repeated these 
assertions in her March 27,2007 letter. 

In her January 24, 2008 letter, counsel asserted that the petitioner lived a happy and healthy life 
before A-A- had an extramarital affair. However, according to counsel, A-A- demeaned, verbally 
abused, and abandoned the petitioner, which caused her to become depressed, lose weight, lose her 
appetite, and caused her overall health to become poor. Counsel stated that after A-A-'s 
abandonment, the petitioner's standard of living and well-being decreased significantly. Counsel 
contends that the petitioner continues to suffer from depression, which impedes her ability to 
function at work, at home, and in her everyday life. 

In her March 17, 2008 appellate brief, counsel repeats her assertion with regard to the failure of A- 
A- to file the petitioner's immigration paperwork, stating that A-A- "refused to file any 
documentation on behalf of [the petitioner] until 2002." According to counsel, the "[wlithholding 
of filing of documents is a form of abuse at the hands of the US citizenlabuser, in that it allows that 
person to maintain control over the abused." Counsel states that "the mere fact that [A-A-] delayed 
filing documents for [the petitioner's] adjustment of status for nine years after their marriage is[,] by 
itself, a compelling factor in the analysis of the abuse [emphasis in original]." Counsel also states 
that A-A- demanded that the petitioner sign uncontested divorce papers without independent 
counsel or representation. Counsel contends that, as a result of A-A-'s emotional abuse, the 
petitioner "became increasingly depressed, feeling isolated and alone." 

In her January 17, 2008 letter, states that she treated the petitioner in 2005; that the 
petitioner was suffering from depression when she came to -; that the petitioner was "going 
through a [sic] adult crisis situation that was due to the end of her marriage"; and that the petitioner 
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was treated with anti-depressant medication; and that the petitioner soon moved out of the State of 
New York. 

The record also contains medical documentation from 
This documentation indicates that the petitioner had a CT scan, and surgery to remove a cyst, in 
1998. There is also illegible handwriting which appears to be a doctor's notes from another 1998 
appointment. This documentation also describes the petitioner's April 7, 2005 visit to the facility. 
According to the notes from that visit, the petitioner reported that she had been having headaches 
for six weeks; that she had been under stress; that she felt depressed; arid that she cried easily. The 
"Impression" portion of the document states the following: "She has headaches. I think these are 
mixed headaches probably more tension than vascular." 

In her l e t t e r ,  states that, due to her separation from A-A-, the petitioner suffered a 
great deal; was depressed; cried a great deal; and once told that she wanted to die as a 
result of her separation from A-A-. -1 the petitioner's niece, states that the petitioner 
suffered a great deal as a result of her separation from A-A-; that she took the petitioner on walks to 
church and to parks so that the petitioner could not think about the separation; and that the petiticner 
was so depressed over the separation that she wanted to die. - states that A-A- 
destroyed the petitioner's life by leaving the marriage; that the petitioner "was always crying" as a 
result of A-A-'s abandonment; and that the petitioner was put into a desperate and depressed 
condition. states only that the petitioner is now separated from her husband. - states that the petitioner underwent a ~g-eat deal of psychological and emotional 
suffering as a result of' her separation from A-A-. s t a t e s  that the petitioner is a 
person of good moral character. states that the petitioner suffered a great deal as a 
result of her separation from A-A-; that the petitioner cried a great deal; that the petitioner lost a 
great deal of weight; and that the petitioner told of her desire to die. - 

the petitioner's brother, states that, as the couple's divorce became imminent, A-A- began 
emotionally mistreating the petitioner, and that she eventually had to seek medical treatment for 
depression. , the petitioner's nephew, states that when the petitioner told him about 
A-A-'s extramarital affair, he could hear sadness in the petitioner's voice. states that he 
tried to convince the petitioner to move to Chicago in hme 2005, but the petitioner refused, because 
she was hopeful that she and A-A- would reconcile. However, that reconciliation did not occur, and 

states that he personally brought the petitioner to Chicago in November 2005. 

Upon review, the AAO agrees with the director's determination that the petitioner has failed to 
establish that she was subjected to battery or extreme cruelty by A-A-. The primary basis of the 
petitioner's claim of battery or extreme cruelty is A-A-'s extramarital affair and subsequent 
abandonment of the marriage. However, and as noted by the director in his February 15, 2008 
denial, the intent of this immigrant visa category "did not encompass the mental anguish generally 
associated with marital difficulties including fidelity and/or abandonment." The AAO agrees with 
the director. While the AAO does not question whether extramarital affairs and abandonment can 
cause a great deal of emotional pain, they do not rise to the level of battery or extreme hardship as 
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described in the regulation at 8 C.F.R. tj 204.2(c)(l)(vi). Neither A-A-'s extramarital affair(s) nor 
his abandonment of the marriage rose to the level of battery or extreme cruelty, as those terms are 
described in the regulation. Although the petitioner references emotional suffering and trauma, 
verbal abuse, and belittlement, she fails to describe specific instances of such abuse; her affidavit is 
vague and lacks specific, probative, and detailed description of the abuse she allegedly suffered. 
Nor do counsel's letters or brief, or any of the letters from friends and family members, offer any 
detailed descriptions of specific instances, examples, or descriptions of the alleged abuse. 

Nor do counsel's allegations with regard to A-A-'s alleged failure to file immigration paperwork on 
behalf of the petitioner establish battery or extreme cruelty, as the record of proceeding does not 
support counsel's assertion of a delay. A-A- and the petitioner married on June 28, 1993. The 
petitioner filed Form 1-485, on the basis of her marriage to A-A-, on October 20, 1993. The petition 
was denied on August 18,1994. 

A-A- then filed Form 1-130 on behalf of the petitioner on June 20, 1996, and it was approved on 
November 13, 1996. Although the AAO acknowledges that the petitioner's Form 1-485 was not filed 
until May 15, 2002, over five years after the Form 1-130 was filed, counsel does not indicate that the 
petitioner would have been eligible to lile the Form [-485 before that time. The record indicates that 
A-A- was not yet a citizen of the United States at the time the Form 1-130 was approved. As such, the 
petitioner would not have qualified for immediate relative status as the spouse of a United States 
citizen, so she would have had to have waited for an immigrant visa to become available before filing 
her Form 1-485. The April 2009 Visa Bulletin3 indicates that the current priority date for citizens of 
Guatemala in this immigrant visa category is August 15, 2004, which indicates a waiting time of 
several years after the filing of a Form 1-130. Given that the petitioner would have been expected to 
wait several years after the Form 1-130 was filed in order to file the Form 1-485, the six-year delay in 
the filing of her Form 1-485 after the Form 1-130 was filed by A-A- in 1996 does not appear 
unreasonable. In any event, counsel's assertion that A-A- "delayed the filing of the petitioner's Form 
1-485 "for nine years" is clearly not supported by the record. 

Nor does the medical documentation of record support the petitioner's assertion of battery or extreme 
cruelty. A l t h o u g h  states that the petitioner suffered from severe depression in 2005, and that 
she was "going through a[n] adult crisis situation that was due to the ends [sic] of her marriage," W 
No a offers no direct correlation between the petitioner's medical condition and A-A-'s alleged abuse. h provides no details which indicate his knowledge or belief regarding the petitioner's 
victimization, or any other statement which demonstrates that the petitioner's medical condition as 
attributable to claimed abuse by A-A-. Rather, she states simply that the petitioner's "crisis situation" 
was "due to the ends [sic] of her marriage." Nor does the documentation from - 

-offer any direct correlation between the petitioner's medical condition and A- 
A-'s alleged abuse. 

See http:lltravel.state.gov/visa/fn7i/bulletiulletin4438.html (accessed March 14,2009). 
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Nor is there any evidence of record to support the assertions of counsel and the petitioner that the 
petitioner continues to suffer from depression, as the most recent documentation of the petitioner's 
current medical condition is from 2005. Going on record without supporting documentary evidence 
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of SofJici, 
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Crajt of California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). 

Finally, the AAO turns to the allegations made by the petitioner with regard to A-A-'s conduct 
during the divorce proceedings. According to the petitioner, A-A- told her that she did not have the 
right to have an attorney, and that since she did not have an attorney, she signed divorce papers 
stating that she had abandoned A-A-, which was not rrue. The petitioner also states that A-A- 
eventually "defrauded me into signing away my rights in our house." This testimony is not 
evidence of battery or extreme cruelty. First, the AAO notes that the documents referenced by the 
petitioner are not contained in the evidence of record; the "Judgment of Divorce" submitted by 
counsel does not reference which party abandoned the marriage, nor does it indicate which party 
would retain the marital residence. Second, as noted previously, marital abandonment does not rise 
to the level of battery or extreme crueity, and the question of which party abandoned the marriage 
is, in this case, immaterial. 

While A-A-'s actions as described in the record may have been unkind and inconsiderate, they do 
not rise to the level of the acts described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which 
include forceful detention, psychological or sexual abuse or exploitation, rape, molestation, incest, 
or forced prostitution. The claims made by the petitioner and the general statements submitted on 
her behalf fail to establish that the petitioner was the victim of any act or threatened act of physical 
violence or extreme cruelty, or that A-A-'s non-physical behavior was accompanied by any 
coercive actions or threats of harm, or that his actions were aimed at insuring dominance or control 
over the petitioner. Accordingly, the petitioner has failed to establish that A-A- subjected her to 
battery or extreme cruelty during their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of 
the Act. 

Qualifying Relationship and Eligibility for Classification as an Immediate Relative 

Beyond the decision of the director, the AAO finds that the petition may not be approved for 
another reason. The record establishes that the petitioner was divorced from A-A- at the time the 
Form 1-360 was filed. As set forth previously, the petitioner has failed to demonstrate that she 
suffered battery andlor extreme cruelty by A-A-. Therefore, she has also failed to demonstrate a 
connection between the termination of the marriage and any battery or extreme cruelty to which she 
was subjected by A-A-. If the petitioner was divorced from A-A- at the time the petition was filed, 
the record then fails to establish that she had a qualifying relationship with a United States citizen 
on the date the petition was filed, as it fails to demonstrate a connection between the termination of 
the marriage and any battery or extreme cruelty she was subjected to by A-A-. The petitioner has 
failed to establish a qualifying relationship, as required by section 204(a)(l)(A)(iii)(II)(aa)(CC) of 
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the Act. She is, therefore, ineligible for classification as an immediate relative under section 
201(b)(2)(A)(i) of the Act. For this additional reason, the petition may not be approved. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that her 
former spouse subjected her to battery or extreme cruelty. The petitioner, therefore, is ineligible for 
immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 5 
1 154(a)(l)(A)(iii). Beyond the decision of the director, the AAO finds that the petitioner has failed 
to establish that she had a qualifying relationship with a citizen of the United States on the date the 
petition was filed; or that she is eligible for immigrant classification as an immediate relative. 
Although the record establishes that the petitioner is ineligible for the benefit sought, the petition 
must be remanded, solely on procedural grounds, so that the petitioner has the opportunity to 
respond to a N~ t i ce  of Intent to Deny (NOID). The petition must be remanded to the director for 
issuance of a NOID in compliance with the regulation in effect at 8 C.F.R. 5 204.2(c)(3)(ii)' on the 
date this petition was filed, and the director must afford the petitioner the opportunity to submit a 
response within the 60-day period. On remand, the director need only address the issues before the 
AAO on appeal; i.e., whether the petitioner has established that her former spouse subjected her to 
battery or exlreme cruelty; whether the petitioner has established the existence of a qualifying 
relationship with a citizen of the United States on the date the petition was filed; and whether the 
petitioner is eligible for immigrant classification as an immediate relative on the basis of such a 
qualifjing relationship. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's February 15, 2008 decision is withdrawn. The petition is remanded to 
the director for entry of a new decision, which, if adverse to the petitioner, is to be 
certified to the AAO for review. 

USCIS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on March 28, 2007. 


