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INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
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the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decigon that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the 
director's decision; however, because the petition is not approvable, it will be remanded for further 
action and consideration. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition for failure to establish the requisite battery or extreme cruelty. 

On appeal, counsel submits a brief. 

We concur with the director's determination that the petitioner has not established the requisite 
battery or extreme cruelty. Nonetheless, the case must be remanded because the director denied the 
petition without iirst issuing a Notice of Intent to Deny (NOID) pursuant to the regulation at 8 C.F.R. 
5 204.2(c)(3)(ii). 

The record in this case provides the following relevant facts and procedural history. The petitioner is a 
native and citizen of Nepal who entered the United States as a nonimmigrant visitor (B-2) on December 
19,2001. On October 18,2002, the petitioner married S-R-', a U.S. citizen, in York, Pennsylvania. S- 
R- subsequently filed a Form 1-1 30, Petition for Alien Relative, on the petitioner's behalf. The director 
denied the Form 1-1 30 because S-R- failed to appear for a scheduled interview on July 24,2006. 

On December 20, 2006, the petitioner filed this Form 1-360. On January 5, 2007 and on October 11, 
2007, the director issued a Request for Evidence (WE). The petitioner timely responded with further 
evidence. On March 3,2008, the director denied the petition for failure to establish the requisite battery 
or extreme cruelty and the petitioner, through counsel, timely appealed. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's 
spouse. In addition, the alien must show that he or she is eligible to be classified as an immediate 
relative under section 201 (b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of 
good moral character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 9 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J), states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in making 

I Name withheld to protect individual's identity. 
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determinations under subparagraphs (C) and (D), the [Secretary of Homeland SecurityJ shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are explicated in the regulation at 8 C.F.R. 5 204.2(c)(T), which states, in 
pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen . . . spouse. must have been perpetrated against the self-petitioner 
. . . and must have taken place during the self-petitioner's marriage to the abuser. 

* * *  
(ix) Goodfaith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary standard and guidelines are explicated in the regulation at 8 C.F.R. 5 204.2(~)(2), 
which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
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self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurance policies, property leases, income tax forms, or bank accounts; and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence and experiences. 
Other types of readily available evidence might include the birth certificates of children 
born to the abuser and the spouse; police, medical, or court documents providing 
information about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner submitted the following evidence relevant to his claim that S-R- subjected him to battery 
or extreme cruelty during their marriage: 

0 The ~etitioner's statements dated August 29,2006, Deceniber 4,2007, and March 24,2008; 

Documents related to the petitioner's injury at work. 

In his first two statements, the petitioner stated that soon after moving to their new home, S-R- began 
spending time with new friends and began demanding money from him. The petitioner claims that 
when he was unable to meet S-R-'s demands, she became "very violent, screaming threats and 
derogatory terms" at the petitioner. The petitioner also states that S-R- began taking "advantage" of 
him because of his immigration status and that S-R- told him that she could do whatever she wanted to 
him and no one would care because he was a foreigner. The petitioner claims that he was afraid of 
what S-R- and her friends might do to him. The petitioner also states that S-R- would be absent for 
several days at a time and return demanding money. The petitioner states that S-R- called him "stupid" 
and that, at one time, she screamed that "she never loved" him. S-R eventually left the petitioner. The 
petitioner describes an incident when he met his wife's new boyfriend at her parents' house. He states 
that S-R- "abused [him] and scolded [him] very badly." Finally, the petitioner states that S-R-'s 
boyfriend threatened him and told him to stay away from S-R- and then his father-in-law pushed the 
petitioner out of the door. The AAO notes that the petitioner does not claim that he was battered by S- 
R- in his personal statements. Although the petitioner states that his father-in-law pushed him, only S- 
R-'s actions are relevant in these proceedings. 

In his third statement, the petitioner states that he has s e e n  a n d ,  a 
psychologist, for the depression that resulted from his spouse's behavior. The petitioner adds that his 
depression is affecting his job performance and that as a result, he was injured on the job. The record 
of proceeding includes evidence of the petitioner's injury. Although the petitioner claims that his work- 



related injury stems from his depression, the documents in the record of proceedin do not support such 
a claim. The record of proceeding includes a form-letter memorandum from *stating that the 
petitioner engaged in "unsafe behavior" on February 7,2008, but does not describe the behavior. The 
form-letter includes examples of unsafe behavior one of which is "engaging in horseplay." Therefore, 
there is not sufficient evidence in the record of proceeding to determine that the petitioner's injuries are 
a result of his depression. 

The petitioner's friends also provide insufficient information to establish his claim. The affidavits 
submitted by the and - all provide 
secondhand information. petitioner told them of the 

was "abusive" towards the 
petitioner and him names." adds that 
after the incident at his father-in-law's home, the petitioner stayed with her for a few days because he 
was afraid to return home due to the threats by S-R- and her boyfriend. The affidavits do not describe 
the incident in detail or provide any further, probative information. e s c r i b e s  S-R- as 
unkind and "verbally etitioner and states that S-R- screamed, threatened, and 
called the petitioner names. adds that S-R- was unfaithful. Although - 
states that S-R- was abusive, not describe any particular incident of abuse. 

The record of proceeding contains letters f r o m  a n d  In his 
letter dated November 6, 2 0 0 7 , ,  a family physician, states that the petitioner is "receiving 
treatment for depression" and is taking an antidepressant called Celexa 0. In a letter dated March 17, 
2 0 0 8 , s t a t e s  that his office began treating the petitioner in January 2006 "as a result of his 
home situation and his wife's behavior." Neither of s letters mentions physical or verbal 
abuse. 

In his letter dated November 3, 2007, a licensed PA psychologist, states that he saw the 
petitioner on November 3, 2007 for an assessment of psychological and emotional status. - 
states that the petitioner's "feelings of hopelessness and depression" began "after his wife left him." 

recommends that the petitioner continue with regular psychological counseling. The AAO 
notes that no abuse is mentioned in this letter. In a letter dated March 1 1,2008, states that 
the petitioner was seen for a follow-up psychological consultation as well as for "increasing frustration" 
and "decreased ability to sustain attention in the states that the "latter 
symptom has recently resulted in a work-related injury." petitioner is: 

a highly religious man and the Hindu culture is reported to be one where one is 
married for life. [The petitioner] has experienced extreme cruelty from the ex- 
spouse near the end of the marriage and these symptoms are felt to be at least in part 
due to these experiences. [The petitioner] also reports being the victim of battery 
by his spouse during that time. Further, [the petitioner] has reported significant 
cultural differences between his wife and himself and this, likewise contributed to 
the breakup. (emphasis supplied.) 
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~ l t h o u ~ h  mentions that the petitioner was the "victim of battery by his spouse," he never 
describes the battery. The AAO notes that the record does not contain a statement from the petitioner 
claiming that he was battered by his spouse. 

In his brief on appeal, counsel quotes from letter i n c l u d i n g s t a t e m e n t  that 
the petitioner was "the victim of battery by his spouse." However, counsel provides no information on 
how S-R- battered the petitioner nor does counsel mention the battery in his brief other than in the 
quote. The claim of battery is also inconsistent with counsel's other statements in his brief that indicate 
that the petitioner is solely claiming that he was subjected to extreme cruelty by his spouse. In his brief, 
counsel also mentions that due to the petitioner's Hindu faith, the petitioner is only permitted to marry 
once in his life and that S-R- knew of this when she married him and that therefore her acceptance of 
the petitioner's marriage proposal "constitutes extreme cruelty in this case." Although the petitioner 
might believe that his spouse divorcing him "constitutes extreme cruelty," divorce is legal and does not 
constitute extreme cruelty as defined by the regulation at 8 C.F.R. § 204.2!c)(l)(vi). 

In sum, the relevant evidence fails to demonstrate that the behavior of the petitioner's spouse rose to the 
level of the acts described in the regulation at 8 CI.F.R. 8 204.2(c)(l)(vi). Although letter. 
mentions that the petitioner was battered by his wife, there is no other mention in the record of 
proceeding that the petitioner was battered by his wife. Accordingly, we concur with the director's 
determination that the petitioner has failed to demonstrate that S-R- subjected him to battery or extreme 
cruelty during their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

We concur with the director's determination that the petitioner has not demonstrated the requisite 
battery or extreme cruelty. Counsel's claims on appeal do not overcome this ground for denial of the 
petition. Accordingly, based on the present record, the petitioner is ineligible for immigrant 
classification under section 204(a)(l)(A)(iii) of the Act. 

Despite the petitioner's ineligibility based on the present record, this case must be remanded to the 
director for issuance of a NOID in compliance with the regulation at 8 C.F.R. $ 204.2(c)(3)(ii). On 
remand, the director should address the ground for the intended denial of the petition as cited in the 
foregoing discussion. 

As always in visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


