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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
5 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director denied the petition because the petitioner did not establish that he entered into marriage 
with his U.S. citizen wife in good faith, that he resided with her and that she battered or subjected him 
to extreme cruelty. 

On appeal, the petitioner submits additional evidence. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(lI) of the Act, 8 U.S.C. 5 i 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. rj 1 154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. 5 204.2(c)(l), which 
states, in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser when the 
petition is filed, but he or she must have resided with the abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
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that are a part of an overall pattern of violence. 'The qualifLing abuse must have been 
committed by the citizen . . . spouse, must have been perpetrated against the self-petitioner 
. . . and must have taken place during the self-petitioner's marriage to the abuser. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. 8 204.3.(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. 'The Servicc: will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

(ii) Relationship. A self-petition filed by a spouse must be accompanied by evidence of 
citizenship of the United States citizen or proof of the immigration status of the lawful 
permanent resident abuser. It must also be accompanied by evidence of the relationship. 
Primary evidence of a marital relationship is a marriage certificate issued by civil 
authorities, and proof of the termination of all prior marriages, if any, o f .  . . the self- 
petitioner . . . . 

(iii) Residence. One or more documents may be submitted showing that the self- 
petitioner and the abuser have resided together . . . . Employment records, utility receipts, 
school records, hospital or medical records, birth certificates of children . . ., deeds, 
mortgages, rental records, insurance policies, affidavits or any other type of relevant 
credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 
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(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurance policies, property leases, income tax forms, or bank accounts; and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence and experiences. 
Other types of readily available evidence might include the birth certificates of children 
born to the abuser and the spouse; police, medical, or court documents providing 
information about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The record in this case provides the following pertinent facts and procedural history. The petitioner is a 
native and citizen of Ghana who entered the United States (U.S.) on July 15, 2004. On October 14, 
2005, the petitioner married C-C-', a U.S. citizen, in New York. On September 15, 2006, the director 
issued a Notice of Intent to Deny (NOID) the petition for lack of the requisite good-faith entry into the 
marriage, joint residence and battery or extreme cruelty. The petitioner responded to the NOID with 
further evidence which the director determined did not establish his eligibility. The director denied the 
petition on the grounds cited in the NOID on January 23,2007 and the petitioner timely appealed. 

On appeal, the petitioner reasserts his eligibility and submits Siu-ther evidence. The petitioner's claims 
and the evidence submitted on appeal do not overcome the grounds for denial and we affirm the 
director's determinations. Beyond the decision of the director, the petitioner has also failed to establish 
the validity of his marriage to his U.S. citizen wife because he has not submitted evidence of the legal 
termination of his prior marriage or his current's wife U.S. citizenship. The petitioner has thus failed to 
demonstrate that he had a qualifjiing relationship with a U.S. citizen and was eligible for immediate 
relative classification based on such a relationship. 

Qualljjing Relationship 

Although the director did not address the issue in his decision, the record does not demonstrate that 
the petitioner had a qualifying spousal relationship with a U.S. citizen. The regulation at 8 C.F.R. 
9 204.2(c)(2)(ii) prescribes that a self-petitioner must submit evidence of the abuser's U.S. 
citizenship. If a self-petitioner is unable to present primary or secondary evidence of the abuser's 
status, USCIS will attempt to electronically verifji the abuser's citizenship status. 8 C.F.R. 
§ 103.2(b)(17)(ii). However, if USCIS cannot verify the abuser's status, the self-petition will be 
adjudicated based on the information submitted by the self-petitioner. Id. A search of the relevant 
USCIS records did not verify that C-C- is a U.S. citizen. The petitioner submitted a copy of the 
former couple's marriage certificate which lists C-C-'s place of birth as New York, but the record 
contains no evidence that New York City requires evidence of where a bride or groom was born 
apart from an individual's own statement. The petitioner submitted no other evidence of C-C-'s U.S. 
citizenship. Accordingly, the record does not show that C-C- is a U.S. citizen. 

1 Name withheld to protect individual's identity. 
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The regulation at 8 C.F.R. 5 204.2(c)(2)(ii) also prescribes that primary evidence of a marital 
relationship is a marriage certificate issued by civil authorities and proof of the termination of the 
self-petitioner's prior marriage(s). On the Form 1-360, the petitioner stated that he had been married 
two times. Yet the petitioner did not submit evidence of the legal termination of his first marriage. 
Accordingly, the petitioner has not established the validity of his marriage to C-C- and he has 
consequently failed to demonstrate a qualifLing spousal relationship with a U.S. citizen, as required 
by section 204(a)(l)(A)(iii)(II) of the Act. 

A11 application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identifl all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), a f d .  345 F.3d 683 (9th Cir. 2003). The AAO maintains plenary power to review each 
appeal on a de novo basis. 5 U.S.C. i j  557(b) ("On appeal from or review of the initial decision, the 
agency has all the powers which it would have in making the initial decision except as it may limit 
the issues on notice or by rule."). See also, Janka v. US.  Dept. of Transp., NTSB, 925 F.2d 1147, 
1149 (9th Cir. 1991). The AAO's de novo authority has been long recognized by the federal courts. 
See e.g.. Dor v. INS, 891 F.2d 997, 1002 n. 8 (2d Cir. 1989). 

Eligibility for Imrnediate Relative Classijication 

While the director did not address the issue, the petitioner has also not demonstrated his eligibility for 
immediate relative classification based on his marriage to C-C-. The regulation at S C.F.R. 
i j  204.2(c)(l)(i)(B) requires that a self-petitioner be eligible for immediate relative classification under 
section 201(b)(2)(A)(i) of the Act based on his or her qualifying relationship to the abusive U.S. citizen. 
As discussed in the preceding section, the petitioner has not demonstrated that he had a qualifying 
relationship with C-C-. He consequently has also failed to establish that he was eligible for immediate 
relative classification based on such a relationship, as required by section 204(a)(l)(A)(iii)(II)(cc) of the 
Act. 

Entry into the Marriage in Good Faith 

The record contains the following evidence relevant to the petitioner's claim of entering into marriage 
with C-C- in good faith: 

The petitioner's February 21, 2006 statement submitted below and his February 16, 2007 
statement submitted on appeal; 
Statements of the petitioner's brot submitted on appeal and 
statements of the petitioner's friend, submitted below and on 
appeal; 
Earnings statements of the petitioner dated November 3 and December 29, 2006 which list 
the petitioner's income tax filing status as single; 
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Master Account Agreements dated January 17, 2006 for two payable-on-death (POD) 
accounts opened by the petitioner, listing C-C- as the beneficiary, but stating two different 
addresses for the petitioner and C-C-; 
One electricity bill jointly addressed to the petitioner and C-C-, but dated January 29, 2007, 
after the petitioner states that he and his wife had separated; and 
Indistinct and fuzzy black and white photocopies of photographs of unidentified individuals. 

In his first statement, the petitioner briefly attested that he married C-C- in 2005, that they lived 
together in the Bronx and that he "entered into the marriage for love and with the intention of raising 
children." The petitioner did not describe how he met C-C-, their courtship, marriage, shared residence 
and experiences, apart from the alleged abuse. In his second statement, the petitioner explains that he 
met C-C- at a museum in December 2004, they exchanged telephone numbers and began dating. After 
dating for seven months, the petitioner states that "the love we had for each other was so strong that I 
could not refuse her re uest to as for her hand in a marriage [sic]." The petitioner reports that his 
brother, his friend, q and C-C-'s sister and mother attended their wedding. The petitioner 
briefly states that he and C-C- "lived happily together" and "did everything together" in hi5 apartment. 
but he does not describe their shared residence and experiences (apart from the purported abuse) in any 
detail. 

The petitioner's brother states that the ibnlier couple stayed in his apartment until they rented their own 
apartment on Grand Concourse in the Bronx. The petitioner himself, however, states that the couple 
lived in his apartment following their wedding and does not indicate that they ever lived with his 
brother. The petitioner's brother affinns that he witnessed the former couple's marriage and regularly 
visited them after their marriage although he does not describe any of those visits in detail. The 
petitioner's brother states that he had a "personal conversation with [C-C-] regarding her intentions of 
living with [the petitioner] as a wife," but he does not discuss the petitioner's intentions, behavior or 
interactions with C-C- before or during their marriage. 

states that he first met the former couple at a church crusade shortly before their 
marriage, that he witnessed their marriage and attended the reception. further states that 
he regularly visited the former couple and helped counsel them regarding their marital problems, but he 
does not describe his observations of the former couple's interactions or the petitioner's intentions in 
entering the marriage. Together, the testimony of 1 and the petitioner's brother fail to 
provide detailed, probative information sufficient to establish the petitioner's good-faith entry into the 
marriage. 

The remaining, relevant evidence also does not support the petitioner's claim. The petitioner's earnings 
statements show that his income tax filing status was single. The POD account agreements list two 
different addresses for the petitioner and C-C-, which indicates that they were not residing together at 
the time. The single electricity bill is dated after the petitioner states that he and C-C- ceased living 
together. Finally, the photocopied photographs are of no probative value as the petitioner has not 



identified the people pictured or the time or location of the photographs and the photocopies are fuzzy 
and too dark to distinguish any identifying features on any of the individuals pictured. 

Considered in the aggregate, the relevant evidence fails to demonstrate that the petitioner entered into 
marriage with C-C- in good faith. Apart fiom the petitioner's failure to meet his burden of proof in 
regards to his good faith, the petitioner has also failed to establish that he had a valid marriage or 
qualifLing relationship with C-C-, as discussed above. Accordingly, the petitioner has not 
demonstrated that he entered or intended to enter into marriage with C-C- in good faith, as required by 
section 204(a)(l)(A)(iii)(I)(aa) of the Act. 

Joint Residence 

The evidence listed in the preceding section is also relevant to the petitioner's alleged residence with C- 
C-. In his statements, the petitioner indicates that he and C-C- lived in his apartment on Grand 
Concourse as soon as they were married. He does not explain the discrepancy between his statements 
and his brother's assertion that the former couple lived with him before they rented their own apartment 
on "Jrand Concourse. The petitioner also fails to describe the former couple's joint rssidence in any 
probative detail. His brother and state that they visited the former couple's home. but 
they also do not describe their joint residence in any probative detail. 

The petitioner's earnings statements, POD account agreements and the single electricity bill do not 
show that the petitioner and C-C- resided together. The petitioner's tax filing status is listed as single 
on his earnings statements. His POD account agreements list two different addresses for him and C-C- 
and the electricity bill is dated after the petitioner reports that he and C-C- ceased living together. 

The relevant evidence fails to demonstrate that the petitioner resided with C-C-, as required by section 
204(a)(l)(A)(iii)(II)(dd) of the Act. Even if the petitioner established that he resided with C-C-, he has 
not shown that their marriage was valid. Accordingly, he has not demonstrated that he resided with C- 
C- as his "spouse," and thus during their marriage, as required by section 204(a)(l)(A)(iii)(II)(dd) of the 
Act. 

Battery or Extreme Cruelty 

The record contains the following evidence relevant to the petitioner's claim that C-C- battered and 
subjected him to extreme cruelty: 

The petitioner's February 21, 2006 statement submitted below and his February 16, 2007 
statement submitted on appeal; 
Statements of the petitioner's brother submitted on appeal and 
statements of the petitioner's fiiend, submitted below and on 
appeal; 
February 10, 2007 letter f r o m  accompanied by one photograph and two 
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copies of photographs of the petitioner's hands, submitted on appeal; - - 
~ebruary i, 2007 lltter f r o m ,  submitted on appeal; and 
Order of Protection for the petitioner against C-C- entered in default by the Bronx County, 
New York Family Court (Docket  umber on January 29, 2007, submitted on 
appeal. 

In his first statement, the petitioner asserted that C-C- once hit him on the head with a ladle, cursed 
him, threatened him with deportation and had an extramarital affair. The petitioner did not describe 
specific incidents of abuse in detail. The petitioner also did not indicate that he was ever physically 
injured by C-C-. However, on appeal, the petitioner describes incidents where C-C- poured a glass of 
water on him, slapped his face, struck him with a cane, bit his right hand, hit his left hand with a spoon 
and poured hot stew on him. The petitioner does not explain why he did not discuss these incidents in 
his prior statement below. 

In his first statement, that he "mediated in resolving disputes and 
abuses of TC-C-1 to her husband." did not describe any incident of abuse in detail. 
However, on appeal, states that on Thanks iving in 2006, he saw C-C- hit the petitioner 
in the head with a spoon and scratch his hands. h ' s  account of this incident is inconsistent 
with the etitioner's statement that C-C- hit him on his left hand on that occasion not his head. Mr. 

a l s o  describes incidents where C-C- cursed the p e t i t i o n e r . d o e s  nor explain 
why he did not discuss these incidents in his prior statement below. 

n7e petitioner's brother states that he saw C-C- pour a cup of water on the petitioner and slap him, 
jump on the petitioner and bite his right hand and that he observed C-C- kissing another man. Both the 
petitioner and his brother state that his brother took the petitioner to the doctor after C-C- bit his right 
hand. The petitioner states that they went to I s  clinic on the White Plains road," 
but the petitioner submits no corresponding records of that visit. Instead, he submits the letter from Dr. 

of Foley Plaza Medical, PC on Broadway in New York City. The accompanying photocopied 
picture of the petitioner's right hand is inscribed with a notation that there is an "area of bulge," but the 
photocopy is indistinct and shows only a portion of the back of a hand with no distinguishable injury. 
The picture of the petitioner's left hand shows three smaIl marks, but the picture is not dated or 
accompanied by a full-figure photograph showing that the hand pictured belonged to the petitioner. 

states that the petitioner had symptoms of Post Traumatic Stress Disorder and briefly 
describes C-C-'s abusive behavior as stated to her by the petitioner. - indicates that her 
assessment is based on a single meeting with the petitioner. also describes instances of 
physical abuse which the petitioner does not discuss in either of his statements, for example, kicking 
the petitioner's knees and biting and scratching both of his hands. The petitioner does not state that C- 
C- ever kicked his knees and he states that she bit his right hand, but not his left, and scratched his left 
hand, but not his right. 



The Order of Protection was issued after the petitioner states that C-C- moved out of their home. The 
order was entered in default, which shows that C-C- did not appear at the hearing. The petitioner did 
not submit his application or petition for the order or any other documentation of the testimony or any 
other evidence upon which the order was based. 

The record contains unresolved inconsistencies between the testimony of the petitioner, 
and r e g a r d i n g  significant incidents of purported abuse. as discussed above. 

The petitioner s u b m i t t e d  letter dated nearly three months after the last incident of 
physical abuse, rather than documentation from where he stated he was treated on 
the day he was purportedly injured by C-C-. Although he is not required to do so, the petitioner does 
not explain why such evidence does not exist or is unobtainable. See 8 C.F.R. $9 103.2(b)(2)(iii), 
204.l(f)(l), 204.2(c)(2)(i). The Order of Protection was issued in default after the petitioner states 
that C-C- left him. In sum, the preponderance of the evidence does not demonstrate that C-C- 
battered or subjected the petitioner to extreme cruelty during their marriage. Even if the petitioner 
demonstrated the requisite abuse, he has not established the validity of his marriage to C-C-. 
Accordingly, the petitioner has failed to establish that C-C- subjected him to battery or extreme 
cruelty during their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

The petitioner has not demonstrated that he had a qualifLing relationship with a U.S. citizen, was 
eligible for immediate relative classification based on such a relationship, entered into such a 
relationship in good faith, resided with the U.S. citizen and was subjected to battery or extreme cruelty 
by the U.S. citizen during the qualifying relationship. 'The petitioner is consequently ineligible for 
immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Act and his petition must be 
denied. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here, that 
burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


