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This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
rejected as untimely filed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director denied the petition because the petitioner did not submit her marriage certificate and failed 
to establish that she married her husband in good faith. 

In order to properly file an appeal, the regulation at 8 C.F.R. 5 103.3(a)(2)(i) provides that the 
affected party must file the complete appeal within 30 days of service of the unfavorable decision. If 
the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. $ 103.5a(b). In 
accordance with 8 C.F.R. 5 103.2(a)(7)(i), an application received in a U.S. Citizenship and 
Immigration Services (USCIS) office shall be stamped to show the time and date of actual receipt, if 
it is properly signed, executed, and accompanied by the correct fee. For calculating the date of filing, 
the appeal shall be regarded as properly filed on the date that it is so stamped by the service center or 
district office. 

The record indicates that the director issued the decision on February 28, 2007. According to the 
date stamp on the Form I-290B Notice of Appeal, it was received by USCIS on April 16,2007, or 48 
days after the decision was issued. Accordingly, the appeal was untimely filed. 

The regulation at 8 C.F.R. 5 103.3(a)(2)(v)(R)(2) states that, if an untimely appeal meets the 
requirenents of a motion to reopen or a motion to reconsider, the appeal must be treated as,a motion, 
and a decision must be made on the merits of the case. An untimely-filed appeal must meet specific 
requirements to be treated as a motion. The regulation at 8 C.F.R. $ 103.5(a)(2) requires that a 
motion to reopen state the new facts to be provided in the reopened proceeding, supported by 
affidavits or other documentary evidence. Furthermore, 8 C.F.R. 5 103.5(a)(3) requires that a motion 
to reconsider must state the reasons for reconsideration and be supported by any pertinent precedent 
decisions to establish that the decision was based on an incorrect application of law or USCIS policy. 

Review of the record indicates that the appeal does not meet the requirements of a motion. Counsel 
states that the petitioner is unable to obtain her marriage certificate because her spouse destroyed all 
of their documents. The AAO notes, however, that the record indicates that the couple married in 
the State of Pennsylvania. Counsel has not presented any evidence regarding why the petitioner is 
unable to obtain a duplicate copy of her marriage certificate fi-om the State of Pennsylvania to meet 
her burden of establishing that she is the spouse of a United States citizen as claimed on her petition. 

Regarding the petitioner's burden of establishing that she entered into her marriage in good faith, 
counsel does not present any evidence or arguments on appeal specific to this issue. He refers to 
documents already included in the record, and which the director possessed at the time he made his 
decision. Nothing in counsel's brief is either new evidence or establishes that the directly incorrectly 
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applied the law or USCIS policy. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. Here, that burden has not been met. 
As the appeal was untimely filed and the petitioner has failed to provide any new facts or evidence 
that support a motion to reopen or reconsider, the appeal must be rejected. 

ORDER: The appeal is rejected. The petition is denied. 


