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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The decision of the director 
will be withdrawn and the petition will be remanded for hrther action. 

The petitioner seeks classification pursuant to section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
6 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by his United States citizen 
spouse. 

The director denied the petition because the petitioner did not establish that he resided with his wife, 
that he married her in good faith, and that his wife subjected him to battery or extreme cruelty during 
their marriage. 

On appeal, counsel submits a brief and copies of documents previously submitted. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1 154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be withn the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. 6 204.2(~)(1), which 
states, in pertinent part: 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser when the 
petition is filed, but he or she must have resided with the abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 



circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen . . . spouse, must have been perpetrated against the self-petitioner 
. . . and must have taken place during the self-petitioner's marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self-petitioner 
entered into the marriage to the abuser for the primary purpose of circumventing the 
immigration laws. A self-petition will not be denied, however, solely because the spouses are 
not living together and the marriage is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. fj 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the Service. 

* * * 
(iii) Residence. One or more documents may be submitted showing that the self-petitioner 
and the abuser have resided together . . . . Employment records, utility receipts, school 
records, hospital or medical records, birth certificates of children . . ., deeds, mortgages, 
rental records, insurance policies, affidavits or any other type of relevant credible 
evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may include, 
but is not limited to, proof that one spouse has been listed as the other's spouse on 
insurance policies, property leases, income tax forms, or bank accounts; and testimony or 
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other evidence regarding courtship, wedding ceremony, shared residence and experiences. 
Other types of readily available evidence might include the birth certificates of children 
born to the abuser and the spouse; police, medical, or court documents providing 
information about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The record in this case provides the following pertinent facts and procedural history. The petitioner is a 
native and citizen of Colombia who claims that he entered into the United States without inspection on 
June 10, 1995. On July 3 1, 1997, the petitioner married J-P-', a U.S. citizen, in Manhattan, New York. 
J-P- subsequently filed a Form 1-130, Petition for Alien Relative, on the petitioner's behalf, and the 

petitioner concurrently filed a Form 1-485, Application to Register Permanent Residence or Adjust 
Status, both of which were denied andlor automatically terminated on October 12, 1999, for lack of 
prosecution. 

The petitioner filed the instant Form 1-360 on June 23, 2006. On February 9, 2007, the director 
issued a Request for Evidence (WE) of, inter alia, the requisite joint residency, good-faith entry into 
the marriage, battery or extreme cruelty, and good moral character. The petitioner, through counsel, 
requested additional time to respond, and ultimately responded to the W E  with additional evidence. 
On July 9, 2007, the director denied the petition on the grounds that the petitioner did not establish 
that he resided with his wife, that he married her in good faith, and that his wife subjected him to 
battery or extreme cruelty during their marriage. Counsel timely appealed. 

On appeal, counsel states that the director's findings are clearly erroneous and contrary to the public 
policy underlying the Violence Against Women Act (VAWA). Counsel's claims and the evidence 
submitted on appeal fail to establish that the petitioner resided with his wife, that he married her in 
good faith, and that his wife subjected him to battery or extreme cruelty during their marriage. 

Joint Residence 

The record contains the following evidence relevant to the petitioner's claim that he resided with his 
wife: 

The petitioner's affidavit dated June 20,2006; 
The petitioner's Form G-325A, Biographic Information, on which he stated that he 
residdd at: - from August 1997 until he signed the 
form on September 3, 1997; 
Affidavits f r o m ,  dated December 27,2005 and April 8,2007; 
Affidavits fiom dated November 28,2005 and April 8,2007; 
Copies of the 1997 federal and state joint income tax returns for the petitioner and J-P-, 
listing a P.O. address in Madison, New Jersey; 

' Name withheld to protect individual's identity. 



A letter from the Internal Revenue Service (IRS), dated February 27, 2007, addressed to 
the petitioner at: in Madison, New Jersey, reflecting that he filed "married 
filed jointly" for tax year 1997; and 
Copies of two blank, voided personal checks for the petitioner and J-P-, listing a P.O. 
address in Madison, New Jersey. 

On the Form 1-360, the petitioner stated that he resided with his wife from the date of their marriage on 
July 3 1, 1997 until May 1998 a t :  In his denial, the director cited 
discrepancies between the petitioner's purported joint residence at the ' '  address, as 
stated on the Form 1-485 A lication to Register Permanent Residence or Adjust Status, and his 
purported joint address, as listed by counsel in her April 9,2007 response to the 
director's RFE. The AAO acknowledges counsel's explanation on appeal that the discrepancy was 
clearly a clerical error and was therefore immaterial. We find that counsel's explanation overcomes the 
director's valid concern regarding this discrepancy. The record, however, still contains unexplained 
discrepancies related to the issue of joint residence. For example, in his RFE, the director noted that, 
although the evidence may show that the petitioner and J-P- shared a post office box, as reflected on the 
1997 federal and state income tax returns and on the blank checks, such evidence is not sufficient to 
demonstrate that the petitioner and J-P resided together. The director noted fiuther in his denial that the 
affidavits submitted on behalf of the petitioner were vague and did not specie details, such as when 
and where the affiants purportedly visited the petitioner and J-P- at their residence. It is noted that in 
neither of her affidavits-, dated ~ecember  27,2005 and April 8,2007, does m a k e  any 
reference to a ioint residence of the vetitioner and J-P-. Nor is there any reference to a ioint residence 
of the petition&- and J-P- in either o f  affidavits, dated ~ovembe; 28, 2005 and 
April 8, 2007. Counsel, however, does not address these deficiencies discussed by the director. In 
addition, the petitioner states in his June 20, 2006 affidavit that "after a year of marriage" - which 
would have been on July 31, 1998 - he and J-P- began to have serious problems in their relationship 
and that, despite their problems, they "continued to live together in a very hostile environment until 
May." The petitioner does not explain the discrepant statements in his June 20, 2006 affidavit. While 
the petitioner is not required to have lived with his wife for any specific amount of time, his 
inconsistent statements regarding his joint residence with J-P-, and the discrepancies discussed above, 
detract from the credibility of his testimony. 

In sum, the relevant evidence provides scant documentation and contains unresolved inconsistencies 
and discrepancies regarding the petitioner's alleged residence with his wife. Consequently, the 
petitioner has not established by a preponderance of the evidence that he resided with his wife, as 
required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

Good Faith Entry into Marriage 

In his June 20, 2006 affidavit the petitioner states that he first met J-P- at a friend's party on June 10, 
1996, and that they dated for about seven months. The petitioner states that after knowing J-P- for a 
year, he proposed and they were married on July 3 1, 1997. The petitioner reports that their wedding 
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was very small, with only a friend and that friend's girlfriend in attendance. The petitioner explains 
that their marriage was "pretty normal" in the beginning, but after a year they began to have serious 
problems. The petitioner reports that his wife began to verbally abuse h ~ m  and leave their apartment 
without saying where she was going. The petitioner also states that his wife told him several times that 
he was unable to satisfy her in bed, and that she threatened to divorce him so that he would not receive 
his "green card." The petitioner states that by May, he and J-P- were living together in a very hostile 
environment because she was having an affair, and that he decided to leave her for good when she 
became pregnant by another man. 

Although the petitioner also submitted the above mentioned affidavits from and 
a n d  an affidavit fro- dated June 15, 2006, the affidavits contain 

general statements regarding the petitioner's relationship with J-P-, such as describing them as "honest 
and hardworking," and having shared "several occasions with them." In his June 15, 2006 affidavit, 

also states that the petitioner and J-P- had a very solid relationship. The affidavits, 
however, provide no probative details regarding the petitioner's relationship with his spouse and 
interactions with each other. 

In addition to the evidence listed in the preceding section, the record contains a letter from the Assistant 
Cashier of Union Center National Bank, dated October 9, 1998, stating that the petitioner and J-P- 
maintained an account at the said institution since April 30, 1998, with a closing balance as of October 
8, 1998 of $921.84. In his denial, the director found that although the petitioner submitted evidence of 
a joint bank account, he had not submitted any bank statements to show that the joint account was 
active. On appeal, counsel states: "The Service was also incorrect in reasoning that the petitioner 
should have submitted joint bank account statements, especially since the petitioner had already 
submitted a letter from the bank and personal checks, indicating that the petitioner and [J-PI shared a 
joint checking account." Counsel's statement is noted. The petitioner, however, fails to explain why 
the joint bank account was opened during the time period that he claims2 to have been residing with J- 
P- "in a very hostile environment," and only days before he left J-P- "for good." As this issue is 
unclear, the director's concern whether the account was an active account was valid and his request for 
bank statements in his RFE was reasonable. 

The AAO acknowledges the photocopies of the petitioner's wedding photographs. The photographs of 
the petitioner and J-P- confirm that they were married and pictured together. The AAO also 
acknowledges the federal and state income tax returns and the corresponding letter from the IRS, dated 
February 27, 2007, reflecting that the petitioner filed "married filed jointly" for tax year 1997. These 
documents alone, however, are insufficient to establish that the petitioner married J-P- in good faith, 
given the unresolved deficiencies and discrepancies discussed above. 

The petitioner is not required to submit preferred primary or secondary evidence. See 8 C.F.R. 

On his Form 1-360 and in his June 20, 2006 affidavit, the petitioner states that he resided with his 
wife until May 1998. 



Page 7 

$5 103.2(b)(2)(iii), 204.l(f)(l), 204.2(c)(2)(i). However, as discussed above, the record contains 
unresolved inconsistencies and deficiencies. Moreover, the testimonial evidence submitted by the 
petitioner and on his behalf lacks probative detail about the petitioner's relationship and interactions 
with his spouse, such as shared events and joint finances. In sum, the relevant evidence fails to 
demonstrate that the petitioner entered into marriage with his wife in good faith, as required by section 
204(a)(l)(A)(iii)(I)(aa) of the Act. 

Battery or Extreme Cruelty 

We affirm the director's determination that the petitioner did not establish the requisite battery or 
extreme cruelty. 

As discussed above, the petitioner states in his June 20,2006 affidavit that he first met J-P- at a friend's 
party on June 10, 1996, that they dated for about seven months and, after knowing J-P- for a year, he 
proposed and they were married on July 3 1, 1997. The petitioner reports that their wedding was very 
small, with only a fhend and that friend's girlfriend in attendance, and that their marriage was "pretty 
normal" in the beginning, but after a year they began to have serious problems. The petitioner reports 
that his wife began to verbally abuse him, leave their apartment without saying where she was going, 
that his wife told him several times that he was unable to satisfy her in bed and that she threatened to 
divorce him so that he would not receive his "green card." The petitioner states that by May, he and 
J-P- were living together in a very hostile environment because she was having an affair, and that he 
decided to leave her for good when she became pregnant by another man. 

The petitioner does not explicitly state or otherwise indicate that his wife subjected him to battery. 
Accordingly, we will only discuss the petitioner's claim of extreme cruelty. The petitioner's 
testimony does not indicate that his wife's behavior rose to the level of extreme cruelty, as that term 
is defined in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi). The petitioner does not describe in probative 
detail any particular incidents where his wife threatened him with physical or mental injury. The 
petitioner's statements regarding his wife verbally abusing him, leaving the apartment without telling 
him where she was going, telling him that he does not satisfy her in bed, threatening to divorce him so 
that he would not receive his "green card," having an affair and ultimately getting pregnant by another 
man, do not establish that his wife subjected him to psychological, sexual abuse or exploitation, or that 
her actions were part of an overall pattern of violence. 

The petitioner does not claim and the record does not indicate that the petitioner's wife subjected him 
to battery. The relevant evidence also fails to demonstrate that the petitioner's wife subjected him to 
extreme cruelty during their marriage. Accordingly, the petitioner has not established battery or 
extreme cruelty, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

The petitioner has not demonstrated that he resided with his wife, that he entered into their marriage in 
good faith and that his wife subjected him to battery or extreme cruelty during their marriage. He is 
consequently ineligible for immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Act. 



Although the petitioner's appeal does not overcome the director's stated ground for denial, the petition 
must be remanded to the director for fwther consideration as the director denied the petition without 
first issuing a Notice of Intent to Deny (NOID). The regulation in effect at the time the petition was 
filed, 8 C.F.R. 5 204.2(c)(3)(ii), directs that Citizenship and Immigration Services (CIS) must provide a 
self-petitioner with a NOID and an opportunity to present additional information and arguments before 
a final adverse decision is made. Accordingly, the case will be remanded for issuance of a NOID, 
which will give the petitioner a final opportunity to overcome the deficiencies of his case. 

Accordingly, the decision of the director must be withdrawn and the case remanded for the purpose 
of the issuance of a NOID as well as a new final decision. The new decision, if adverse to the 
petitioner, shall be certified to this office for review. 

As always, the burden of proof in visa petition proceedings remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. tj 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the 
director for further action in accordance with the foregoing and entry 
of a new decision which, if adverse to the petitioner, is to be certified 
to the AAO for review. 


