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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for m h e r  action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that, because the petitioner failed 
to submit a response to his February 23, 2005 request for additional evidence, she had failed to 
establish her eligibility under the statutory and regulatory criteria for the benefit sought. 

The petitioner submitted a timely appeal on July 18,2005. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 11 54(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 11 54(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be withn the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained fiuther at 8 C.F.R. tj 204.2(~)(1), which states, in pertinent 
part, the following: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) . . . of the Act for his or her classification as an immediate 
relative . . . if he or she: 

(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) . . . of the Act based on that relationship [to the U.S. 
citizen spouse]. 
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(ii) Legal status of the marriage. The self-petitioning spouse must be legally 
married to the abuser when the petition is properly filed with the Service. A 
spousal self-petition must be denied if the marriage to the abuser legally ended 
through annulment, death, or divorce before that time. . . . 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the 
abuser . . . in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
vioZence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . .  spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f .  . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities, and proof of the termination 
of all prior mamages, if any, of both the self-petitioner and the abuser. . . . 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . Employment records, 
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utility receipts, school records, hospital or medical records, birth certificates 
of children . . ., deeds, mortgages, rental records, insurance policies, 
affidavits or any other type of relevant credible evidence of residency may be 
submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

The petitioner is a citizen of the Dominican Republic. She married N-M-,' a citizen of the United 
States, on March 5, 2001 in the Dominican Republic, and entered the United States on December 21, 
2002. 

The petitioner filed the instant Form 1-360 on June 14, 2004.2 The director issued a request for 
additional evidence on June 21,2004, and requested additional evidence to establish that the petitioner 
is a person of good moral character. The petitioner responded on December 22, 2004, and submitted 
additional evidence. The director issued a second request for additional evidence on February 23, 
2005, and requested additional evidence to establish that she was legally free to marry N-M-; that she 
shared a joint residence with N-M-; and that she was subjected to battery or extreme cruelty by N-M-. 

The petitioner did not submit a response to the director's second request for additional evidence. 
Accordingly, the director denied the petition on June 15,2005. 

On appeal, the petitioner requests a de novo review of the record of proceeding, and submits additional 
evidence in support of her appeal. She does not explain why she failed to respond to the director's 
request for additional evidence. 

' Name withheld to protect individual's identity. 
2 The record indicates that the petitioner has since filed two Forms 1-360: (1) EAC 06 146 52171, 
filed April 13, 2006; and (2) EAC 09 033 50086, filed November 7, 2008. Neither of those 
petitions are before the AAO at this time. 
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However, the AAO finds the petitioner's appellate submission deficient. The regulation states that the 
petitioner shall submit additional evidence as the director, in his or her discretion, may deem 
necessary. The purpose of the request for evidence is to elicit further information that clarifies 
whether eligibility for the benefit sought has been established, as of the time the petition is filed. See 
8 C.F.R. $8 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material 
line of inquiry shall be grounds for denying the petition. 8 C.F.R. 5 103.2(b)(14). 

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been 
given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for the 
first time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of 
Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to 
be considered, she should have submitted the documents in response to the director's request for 
evidence. Id. Under the circumstances, the AAO need not and does not consider the sufficiency of 
the evidence submitted on appeal. Nor will the AAO conduct another review of the evidence that 
was before the director at the time he issued the second request for evidence and his denial, as the 
petitioner has failed to specifically identify any erroneous conclusion of law or statement of fact 
made by the director. 

Accordingly, the petitioner has failed to establish her eligibility under the statutory and regulatory 
criteria for the benefit sought. However, the record indicates that the director did not issue a notice 
of intent to deny the petition (NOD) before he issued his decision. The petition, therefore, must be 
remanded to the director for issuance of a NOID in compliance with the regulation in effect at 8 
C.F.R. $ 204.2(~)(3)(ii)~ on the date this petition was filed, and the director must afford the 
petitioner the opportunity to submit a response. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's June 15, 2005 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified 
to the AAO for review. 

USCIS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on June 14,2004. 


