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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the 
director's decision; however, because the petition is not approvable, it will be remanded for further 
action and consideration. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. tj 1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

The director denied the petition on August 1, 2008, determining: that the petitioner had not established 
eligibility for immigrant classification under section 201(b)(2)(A)(i) of the Act, based on a qualifying 
relationship with a citizen of the United States; that the petitioner had not established that he is a person 
of good moral character; and that the petitioner is subject to the provisions of section 204(c) of the Act. 

We concur with the director's determination that the petitioner is subject to section 204(c) of the Act. 
Section 204(c) mandates the dismissal of this petition because the denial of the petitioner's Form 1-485, 
Application to Register Permanent Residence or Adjust Status, was based on the denial of a Form 
1-130, Petition for Alien Relative, filed on his behalf. The Form 1-130 filed on the petitioner's behalf 
was denied because his claimed spouse entered into simultaneous multiple marriages, compelling the 
district director in the Form 1-130 matter to conclude that her marriage to the petitioner was for the sole 
purpose to enable the petitioner to obtain an immigration benefit. The district director when denying 
the petitioner's Form 1-485 found that the petitioner had committed fraud against the United States 
government by entering into a sham marriage in an attempt to gain immigration benefits. The AAO 
also concurs with the director's assessment of the petitioner's good moral character. Nonetheless, the 
matter must be remanded because the director denied the petition without first issuing a Notice of Intent 
to Deny (NOID) the petition pursuant to the regulation at 8 C.F.R. 5 204.2(c)(3)(ii) in effect at the time 
the petition was filed. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. tj 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 



shall be within the sole discretion of the [Secretary of Homeland Security]. 

Section 204(c) of the Act, 8 U.S.C. 5 1 154(c), states, in pertinent part: 

N]o petition shall be approved if - 

(1) the alien has previously been accorded, or has sought to be accorded, an 
immediate relative . . . status as the spouse of a citizen of the United States . . . by reason 
of a marriage determined by the [Secretary of Homeland Security] to have been entered 
into for the purpose of evading the immigration laws[.] 

The regulation corresponding to section 204(c) of the Act, at 8 C.F.R. 5 204.2(a)(ii), states: 

Fraudulent marriage prohibition. Section 204(c) of the Act prohibits the approval of 
a visa petition filed on behalf of an alien who has attempted or conspired to enter into 
a marriage for the purpose of evading the immigration laws. The director will deny a 
petition for immigrant visa classification filed on behalf of any alien for whom there 
is substantial and probative evidence of such an attempt or conspiracy, regardless of 
whether that alien received a benefit through the attempt or conspiracy. Although it is 
not necessary that the alien have been convicted of, or even prosecuted for, the 
attempt or conspiracy, the evidence of the attempt or conspiracy must be contained in 
the alien's file. 

A decision that section 204(c) of the Act applies must be made in the course of adjudicating a 
subsequent visa petition. Matter of Rahmati, 16 I&N Dec. 538, 539 (BIA 1978). United States 
Citizenship and Immigration Services (USCIS) may rely on any relevant evidence in the record, 
including evidence from prior USCIS proceedings involving the beneficiary. Id. However, the 
adjudicator must come to his or her own, independent conclusion and should not ordinarily give 
conclusive effect to determinations made in prior collateral proceedings. Id.; Matter of TawJik, 
20 I&N Dec. 166,168 (BIA 1990). 

The director in this matter issued a request for further evidence (RFE) on January 14, 2008. The 
director requested in part, evidence establishing that the petitioner had entered into his first marriage 
with L-C-L-I in good faith and listed the evidence that would assist in establishing that the 
petitioner's intent in marrying L-C-L- was in good faith. The director also requested that the 
petitioner submit a sworn affidavit listing the addresses of his joint residency with L-C-L- as well as 
the dates he jointly resided with L-C-L-. The petitioner provided a response to the W E  dated April 
10, 2008. Upon review of the totality of the record, including the information submitted in response 
to the W E ,  the director provided an analysis of the documentation in the record, noted the evidence 
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that was contradictory or conflicted with other evidence in the record, and noted the probative value 
or lack of probative value of the evidence submitted. 

On appeal, counsel asserts that the director was predisposed to determine that the petitioner did not 
enter into his first marriage in good faith. Counsel contends that the petitioner entered into the first 
marriage in good faith and that just because his first wife was a bigamist, the director is questioning 
the petitioner's intent in entering the first marriage. The AAO disagrees. The director is required to 
examine the evidence submitted and to come to an independent conclusion regarding the petitioner's 
good faith or lack thereof in entering into a marriage that has been determined to be fraudulent in 
other proceedings. The director has done so in this instance. Counsel does not address the numerous 
inconsistencies and discrepancies listed by the director. Rather counsel seems to demand that the 
director take the petitioner's testimony at face value, even if that testimony conflicts with other 
information in the record. When the record includes documentary information that is inconsistent 
with the petitioner's own claims and the petitioner does not provide an explanation to resolve the 
conflict, the director is correct in determining that the record does not contain consistent, credible 
evidence. For example, the petitioner has presented inconsistent information regarding his residence 
in Texas and in Pennsylvania. The petitioner indicated in several documents presented to USCIS 
that he resided with his first wife on in Houston, Texas but does not list this address or 
the time he resided there with his first wife in his sworn affidavit submitted in response to the 
director's RFE. The director pointed out that the petitioner obtained a divorce decree dated May 18, 
2006 terminating his marriage to L-C-L- and in that decree the petitioner indicated that the couple 
had been separated for two years or since May 2004. The director noted that the petitioner also had 
claimed that he and L-C-L- resided together until November 2004. These examples are only two 
among numerous inconsistencies that have been pointed out by the director and have not been 
addressed by counsel or the petitioner on appeal. 

The AAO finds specifically that the petitioner has not presented probative evidence that he entered 
into his marriage with L-C-L- in good faith. The AAO observes that the petitioner has stated that he 
married L-C-L- for love and that he was unaware that L-C-L- was married or entered into other 
marriages while married to him. The petitioner also indicated in a March 27,2008 statement that he - 
lived with L-C-L-: at an address o n n  Houston, Texas from ~ovember  2001 to March 
2002; at an address on i n  Bryan, Texas from March 2002 to May 2002; and that the 
couple last lived together at an address on in Philadelphia, Pennsylvania fiom 
November 2003 to November 2004. The a statement from - 
dated March 10, 2008 wherein indicated that the etitioner lived together with L-C-L- 
who was his wife, as well as another P roommate o in 2004. 

The petitioner has also provided: checks signed by the petitioner drawn on a joint account with 
L-C-L- dated in September and October 2004; photocopies of visa credit cards in the name of the 
petitioner and L-C-L-; a Western Union transfer advice from the petitioner in Philadelphia, 
Pennsylvania to L-C-L- in Bryan, Texas for $400 on December 5, 2002; airline boarding passes for 
the petitioner in November of an unknown year; an airline itinerary for L-C-L- dated August 26, 



2004; a utility bill issued to L-C-L- at the I 
issued to the petitioner and L-C-L- at the 
Verizon bills issued to the petitioner at t h d  

A address in January 2003; utility bills 
iddress - dated July 2004 to February 2005; 

lddress in May and June of 2003; a 
Verizon bill issued to both the petitioner and L-C-L- in February 2005; an automobile registration 
statement issued to both the petitioner and L-C-L- at the address for coverage from 
December 20, 2002 to November 2003; an automobile registration statement issued to both the 
petitioner and L-C-L- at the address for coverage from November 2003 to November 
2004; and an automobile insurance policy issued to L-C-L- at the a d d r e s s ,  showing that 
the petitioner was an insured driver for coverage beginning December 2002 to June 2003. The 
record also includes a case status inquiry - request form submitted to USCIS on November 25, 2003 
by the petitioner which indicates that he had moved to Pennsylvania and lists his "old address" as on 

Upon review of the documents provided, the AAO does not find that the documents present a 
consistent picture of the petitioner and L-C-L-'s life together. The AAO finds that the petitioner has 
not presented evidence that L-C-L- had access to the joint checking account in Philadelphia, 
Pennsylvania or the visa credit card. The petitioner has not provided photocopies of checks or 
statements that would demonstrate that L-C-L- used either account. The AAO finds that airline 
boarding passes and itineraries between Philadelphia, Pennsylvania and Houston, Texas do not 
provide any information that would evidence that the petitioner entered into the marriage in good 
faith. 

The AAO has also reviewed the utility bills issued to both the petitioner and L-C-L and the utility 
bills issued to either the petitioner or to L-C-L-. Although some of the utility bills issued to the 
couple coincide with the claimed residences of the couple, several of the bills are addressed to the 
couple when the couple no longer lived together according to the petitioner's statement. The utility 
statements are of little probative value regarding the couple's claimed joint residence and of no 
probative value in establishing the petitioner's intent in entering into the marriage. The automobile 
registration statements issued to the petitioner and L-C-L- in December 2002 and again in November 
2003, as well as the automobile insurance policy issued to L-C-L- with the petitioner as an insured 
driver show the a d d r e s s  in Texas, although the petitioner stated that he moved to 
Pennsylvania in May 2002 and was joined by L-C-L- in November 2003. 

The statement of does not provide probative details regarding the circumstances and 
interactions of the petitioner and L-C-L- that is sufficient to demonstrate that he had knowledge of the 
alleged bonafides of the relationship. Similarly, the petitioner has not provided specific information 
regarding his intent in marrying L-C-L-, how he met L-C-L-, his courtship of L-C-L- and their 
subsequent life together. A finding of good faith involves an exploration of the dynamics of the 
relationship leading up to the marriage, to determine if the marriage was of two people intending to 
share a life together. For immigration purposes, evidence of good faith should demonstrate the 
emotional ties, commingling of resources, and shared financial responsibilities often associated with a 
bona fide marriage. In this matter, the petitioner has not provided the consistent, detailed testimony 



necessary to demonstrate that the marriage was entered into in good faith on his part. The record also 
does not include consistent, substantive evidence such as property leases, income tax forms, bank 
account access, police, medical, or court documents that would assist in a determination that the 
petitioner entered into the relationship with the intent to establish a life together. The record is 
insufficient in this regard. The AAO finds that the record supports a determination that the petitioner 
entered into a sham marriage with L-C-L- to evade immigration laws. Thus, the petitioner is subject to 
section 204(c) of the Act. 

The AAO also concurs with the director's assessment of the petitioner's good moral character. In 
this instance the petitioner's entry into a fraudulent marriage to obtain an immigration benefit weighs 
heavily against a determination that he is a person of good moral character. 

Despite the petitioner's ineligibility based on the present record, this matter must be remanded to the 
director for issuance of a NOID in compliance with the regulation at 8 C.F.R. 9 204.2(c)(3)(ii) in effect 
at the time the petition was filed. On remand, the director should address all the grounds for the 
intended denial of the petition as cited in the foregoing discussion, as well as any further grounds that 
the director believes are pertinent and require resolution. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


