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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 

u ~ c t i n ~  Chief, Administrative Appeals Office 



DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
5 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director denied the petition on January 14,2009, determining that the petitioner had not established 
that he had been battered or subjected to extreme cruelty by his United States citizen spouse and that he 
had not established that he is a person of good moral character. 

On appeal, counsel for the petitioner submits a brief and additional documents. 

We concur with the director's determination that the petitioner has not established that he was 
subjected to battery or extreme cruelty perpetrated by his spouse, D-F-'. We withdraw the director's 
decision on the issue of the petitioner's good moral character. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are further explained in the regulation at 8 C.F.R. 5 204.2(~)(1), which 
states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, being 
the victim of any act or threatened act of violence, including any forceful detention, 
which results or threatens to result in physical or mental injury. Psychological or 
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sexual abuse or exploitation, including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts of violence. Other abusive 
actions may also be acts of violence under certain circumstances, including acts that, 
in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the citizen 
. . . spouse, must have been perpetrated against the self-petitioner . . . and must have 
taken place during the self-petitioner's marriage to the abuser. 

(vii) Good moral character. A self-petitioner will be found to lack good moral 
character if he or she is a person described in section 101(f) of the Act. Extenuating 
circumstances may be taken into account if the person has not been convicted of an 
offense or offenses but admits to the commission of an act or acts that could show a 
lack of good moral character under section 101(f) of the Act. A person who was 
subjected to abuse in the form of forced prostitution or who can establish that he or 
she was forced to engage in other behavior that could render the person excludable 
under section 212(a) of the Act would not be precluded from being found to be a 
person of good moral character, provided the person has not been convicted for the 
commission of the offense or offenses in a court of law. A self-petitioner will also be 
found to lack good moral character, unless he or she establishes extenuating 
circumstances, if he or she willfully failed or refused to support dependents; or 
committed unlawful acts that adversely reflect upon his or her moral character, or was 
convicted or imprisoned for such acts, although the acts do not require an automatic 
finding of lack of good moral character. A self-petitioner's claim of good moral 
character will be evaluated on a case-by-case basis, taking into account the provisions 
of section 10 1 (f) of the Act and the standards of the average citizen in the community. 
If the results of record checks conducted prior to the issuance of an immigrant visa or 
approval of an application for adjustment of status disclose that the self-petitioner is 
no longer a person of good moral character or that he or she has not been a person of 
good moral character in the past, a pending self-petition will be denied or the approval 
of a self-petition will be revoked. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. 5 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 



(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refbge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

(v) Good moral character. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's affidavit. The affidavit should be accompanied by a 
local police clearance or a state-issued criminal background check from each locality 
or state in the United States in which the self-petitioner has resided for six or more 
months during the 3-year period immediately preceding the filing of the self-petition. 
Self-petitioners who lived outside the United States during this time should submit a 
police clearance, criminal background check, or similar report issued by the 
appropriate authority in each foreign country in which he or she resided for six or 
more months during the 3-year period immediately preceding the filing of the 
self-petition. If police clearances, criminal background checks, or similar reports are 
not available for some or all locations, the self-petitioner may include an explanation 
and submit other evidence with his or her affidavit. The Service will consider other 
credible evidence of good moral character, such as affidavits from responsible 
persons who can knowledgeably attest to the self-petitioner's good moral character. 

The record in this matter provides the following pertinent facts and procedural history. The petitioner 
is a native and citizen of Bolivia. He entered the United States in June 1993 without inspection. On 
July 19, 2004, the petitioner married D-F-, a naturalized United States citizen, in the State of New 
Jersey. The petitioner filed the instant Form 1-360, Petition for Amerasian, Widow(er), or Special 
Immigrant on August 8,2007. 

Battery or Extreme Cruelty 

In the petitioner's June 27, 2007 initial statement submitted in support of the petition, the petitioner 
provided the following information as it relates to the alleged abuse perpetrated by D-F-: that for three 
years he had taken insults, humiliations, mental abuse, robberies, and blackmail all for the papers that 
she had promised him, even without him asking for her help; that he fears that his wife "will keep a 
grudge against [him] or she might try to deport [him], try to invent or manipulate [their] children to 
harm [him];" that "at one point, she did treat [him] good because she used to withdraw money from 
[his] bank account. Now that she is not allowed to withdraw any money, she fights and insults [him];" 
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that she has thrown him out of the house many times telling him to leave with his ex-wife and mother 
of one of his children; that she threatens his ex-wife with deportation; and that he does not trust her at 
all. 

The record also includes a s o sis of contacts with the petitioner prepared by - 
Clinical Psychologist. a noted that he saw the petitioner on May 4 and May 11 of 2007 for 
about three hours. indicates that the petitioner reported that conflicts in his marriage to D-F- 
began to emerge after their marriage. stated that according to the petitioner: his wife began to 
lie, steal and threaten him; that they opened a joint checking account and his wife promised not to touch 
the money, but he noticed money missing from the account and D-F- said that she did not know 
anything about it; that he had approximately $3,200 in cash in the bedroom closet, that this money 
disappeared and when he questioned his wife, she said she did not know anyhng about it and refused 
to report the "robbery" to the police; that after he filed residency papers, his wife began to demand 
money from him and threaten that if he did not give her the money she would cancel his application for 
residency; that she would call him at work to make him angry, asking his whereabouts and accusing 
him of being with his ex-wife; that he was supposed to call her everyday from work during his lunch 
hour and when he did not she would call and insult him; that after opening a second joint checking 
account, his wife again took money from the account; that his wife began to communicate to others that 
she was in complete control of the petitioner's destiny and that she would help him with hls residency if 
she felt like it; that she shredded two shirts the petitioner's son (by his ex-wife) had given him; that she 
was jealous of the petitioner's relationship with his son's mother; that on one occasion she got drunk 
and insulted the petitioner in front of the children and began to rip up family photographs; that she 
refused to work and expected the petitioner to provide for the needs of the entire family; and that he has 
stayed in the relationship for the sake of his son with D-F- and fears that he would be charged with 
abandonment if he leaves the household and legally separates from his wife. 

o p i n e s  that as a result of the petitioner's experiences he had endured, he continues to endure 
significant psychological harm and will suffer additional harm if his application for residency is not 
accepted and he is deported due to lack of spousal support. further opines that the petitioner's 
condition should improve with treatment and that granting the petitioner residency status in the United 
States is likely to have a positive therapeutic effect. noted his advice to the petitioner to 
contact his primary care physician for antidepressants and to contact his health insurance company to 
obtain the name of a Spanish speaking mental health provider so that he could undergo psychotherapy. 

The record further includes a June 16, 2007 affidavit signed by and . The 
noted that they had been friends with the petitioner since 2004 and that the petitioner had told 

them that D-F- had been verbally abusive to the petitioner, took money from his savings without his 
knowledge, and always threatened him. The petitioner's brother in a June 16,2007 affidavit noted that 
the petitioner and his wife had problems, that his wife seemed to have a jealously problem, and that 
when he gave his brother some clothes - his brother called him asking him to get on the phone and tell 
his wife that he had given him the clothes, not someone else. The petitioner's brother expresses his 
concern that one day the petitioner and his wife might hurt one another while fighting, either 



intentionally or unintentionally. The record also contains a photocopy of a police report for a 
burglaryltheft occurring June 17,2004 at the petitioner's residence and showing the victim as D-F- and 
D-F-'s daughter reporting that the kitchen window security grating was on the floor when she came 
home from school. 

In response to the director's WE, the petitioner provided a second personal statement. The petitioner 
noted that he suspected that D-F- stole the money from his bedroom in the month prior to their 
marriage, even though D-F- had reported the theft to the police. The petitioner declared: that once 
married small discussions escalated to heavy fighting; that his wife beat him and when he tried to calm 
her it was useless; and that she controlled their home by threatening that she would not allow him to see 
his kids. The petitioner related one incident wherein his wife beat him and tried to prevent him from 
leaving over a shirt his brother had given him. The petitioner noted that during the squabble over the 
shirt, she pushed him against the door and that this occurred in front of the children and when the 
children heard their mother screaming, the petitioner's son told the petitioner that he hated him. The 
petitioner related a second incident wherein he received a call from his wife's daughter who told him 
that his wife was drunk and screaming and scaring them and that his brother advised him that he should 
go home. The petitioner also indicated that he fought with his wife when his ex-wife told him that 
D-F- had attempted to run over his son. 

Also in response to the director's RFE, counsel for the petitioner provided a second statement from Dr. 
, dated October 26, 2008. noted that the petitioner left the marital residence on July 7, 

2007 and three days after the separation, he was notified that Immigration and Naturalization Services 
was oin to do a sweep of his workplace and that the petitioner believed his wife initiated the raid. 

noted the petitioner's explanations regarding a restraining order filed by D-F- against him and dw 
his arrest for violating the restraining order, as well as a subsequent arrest for domestic violence and 
stalking his wife. The petitioner explained that these were false charges. o p i n e d  that the 
petitioner was clinically depressed and although the petitioner was being treated with antidepressant 
medication and psychotherapy, the petitioner's condition would not likely improve until his situation 
with immigration was resolved and he no longer had to fear being deported due to his wife's actions. 

concluded that the petitioner is the victim of spousal abuse which has included paternal 
alienation and false accusations that have landed him in jail on two separate occasions. 

The record included a copy of a police report for a domestic incident on July 7,2007. The police report 
indicates that both the petitioner and D-F- agreed that the dispute was verbal in nature and the police 
officer noted that there were no apparent injuries. The record further included a copy of the temporary 
restraining order granted against the petitioner on May 13, 2008 and a copy of the August 27, 2008 
dismissal of the temporary restraining order. The record on appeal includes the disposition of the 
applicant's June 27 and June 29, 2008 arrests for violation of 2C:33-4A, making communication in 
annoyinglalarming manner. The dispositions show that the petitioner was found not guilty. 

Upon review of the totality of the record, the AAO concurs with the director's determination that the 
petitioner did not establish the requisite battery or extreme cruelty. The AAO has considered the 



petitioner's perception that he suffered abuse but does not find substantive information in the 
petitioner's statements that allow a conclusion that the petitioner suffered either battery or extreme 
cruelty as described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful detention, 
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. 

The AAO concurs with the director's determination that the petitioner has not suffered battery. The 
AAO observes that the petitioner did not indicate that he was beaten, hit, or otherwise assaulted in his 
initial statement and only in the second statement did the petitioner indicate that he was pushed against 
a door and that small discussions escalated to heavy fighting which involved his wife beating him. The 
petitioner's statement regarding his wife beating him is general; the petitioner does not provide detailed 
information regarding the incidents that involved his wife allegedly beating him. The record includes a 
police report that shows that when the police were called on one occasion (July 7, 2007) both parties 
indicated that the dispute was verbal. The petitioner's brother, although expressing his concern that one 
day the petitioner and his wife might hurt one another while fighting, either intentionally or 
unintentionally, does not indicate that the petitioner mentioned fights that involved physical abuse. The 
petitioner does not describe physical abuse, except for one occasion of being pushed against a door in 
front of the children. The AAO observes, however, his child appeared to believe that he was the 
instigator in this confrontation as the child said he hated him. The AAO recognizes that the marriage 
was troubled but the record does not include sufficient detailed evidence that the petitioner suffered 
battery at the hands of his U.S. citizen wife. 

The AAO also finds that the petitioner has not established that he was subjected to extreme cruelty by 
his U. S. citizen spouse. The AAO observes that the petitioner has not established that his spouse's use 
of the joint checking account or withdrawal of money he earned constitutes financial or economic 
cruelty. The record does not reveal that the petitioner was unable to continue daily living, including 
buying his lunch at his workplace and paying the couple's bills, or was otherwise economically 
deprived by his wife's actions. The record does not include any evidence that the disputes over the use 
of the couple's money escalated to acts that constitute extremely cruel behavior. The AAO observes 
that the petitioner's suspicion that his wife stole money from him prior to their marriage does not 
establish that he was subjected to extremely cruelty by his wife during the marriage and fiu-ther 
suspicion does not establish that this event occurred. Similarly, the petitioner's fear and suspicion that 
his wife will bear a grudge against him or might try to deport him, or might manipulate his children 
against him, or that she tipped off the authorities to his illegal status, are not substantiated in the record. 
The petitioner does not provide detail, including chronological detail of specific events or threats 
against him. There is no evidence that the petitioner's wife tipped off immigration authorities or that an 
immigration raid against his workplace occurred. Moreover, the petitioner indicates only generally that 
he felt threatened by D-F- on a few unspecified occasions. As described, D-F-'s actions, while maybe 
unkind and inconsiderate, do not rise to the level of the acts described in the regulation at 8 C.F.R. 
5 204.2(c)(l)(vi). Likewise, the petitioner does not describe in detail his feeling that his wife controlled 
the marriage and his ability to interact with his children and the petitioner does not provide specific acts 
or incidents that would substantiate his belief. Again, the acts of the petitioner's wife as generally 
described reflect significant marital discord but do not constitute acts of extreme cruelty as set out in 



the regulation. 

The AAO has also reviewed the reports prepared by - Clinical Psychologist. - - 
The AAO observes that there are discrepancies in specific events reported in the petitioner's personal 
statements and in information set out in reports. The discrepancies, although not material to 
the petitioner's overall claim, reflect the inability to fully appreciate the nuances of a troubled marriage 
between two individuals based on two interviews of about three hours. The AAO has reviewed Dr. 

o inion that the petitioner has suffered psychological harm as a result of his experiences; 
however, in both his reports stresses the petitioner's failure to obtain residency as a significant 
negative factor in his mental condition. Although opines that the petitioner's condition would 
not likely improve until his situation with immigration was resolved and he no longer had to fear being 
deported due to his wife's actions, does not provide substantive, probative information 
indicating that the petitioner's spouse's behavior included actual threats, controlling actions or other 
abusive behavior that was part of a cycle of psychological or sexual violence. The AAO observes, as 
well, that advised the petitioner to obtain antidepressant medication and psychotherapy in his 
first report and notes in his second report that the petitioner was being treated with medication and 
psychotherapy. However, the record does not include evidence that the petitioner was being so treated. 
Although the AAO accepts that reports indicate his diagnoses were based, not simply on the 
petitioner's statements, but on clinical observations of the petitioner's behavior and affect during the 
evaluation, the AAO finds that the reports do not provide examples of the causal relationship of 
specific abuse that is consistently detailed to the petitioner's clinical depression. 

The AAO has reviewed the statements made on the petitioner's behalf by the and the 
petitioner's brother. The affiants do not provide detailed information regarding particular incidents 
where they witnessed or personally observed abusive behavior that constitutes battery or extreme 
cruelty. The AAO does not find either affidavit is probative in establishing that the petitioner suffered 
battery or extreme cruelty perpetrated by his U.S. citizen spouse. 

The AAO finds upon a review of the totality of the record including the temporary restraining order 
against the petitioner that was subsequently dismissed, the police report dated July 7,2007 regarding a 
dispute that both the petitioner and D-F- acknowledged was verbal, the statements made by the 
petitioner regarding incidents in front of his children, all reflect a marriage in turmoil. The record, 
however, does not support a determination that the turmoil in the marriage was a result of the 
petitioner's spouse's battery or extreme cruelty against the petitioner. The petitioner in this matter has 
not established that he was subjected to battery or extreme cruelty, as required by section 
204(a)(l)(A)(iii)(I)(bb) of the Act. 

Good Moral Character 

The record in this matter shows that the petitioner was convicted of simple assault on February 26, 
2004 and was required to pay a fine and that he did so. The director found that the petitioner had not 
provided a disposition for this arrest. Counsel asserted that as the arrest occurred more than five years 



ago (July 13, 2003) U.S. Citizenship and Immigration Services (USCIS) was precluded fiom 
considering the arrest as evidence of poor moral character. The AAO notes that the statute proscribes 
no time period during which the self-petitioner must demonstrate his or her good moral character. See 
Section 204(a)(l)(A)(iii)(II)(cc) of the Act, 8 U.S.C. fj 1 154(a)(l)(A)(iii)(II)(cc). While the regulation 
at 8 C.F.R. § 204.2(c)(2)(v) specifies a three-year span for police clearances and criminal background 
checks, the regulation does not limit the temporal scope of USCIS'S inquiry into the petitioner's moral 
character. The agency may investigate the self-petitioner's character beyond the three-year period when 
there is reason to believe that the self-petitioner lacked good moral character during that time. See 
Preamble to Interim Regulations, 61 Fed. Reg. 13061, 13066 (Mar. 26, 1996). The petitioner's 
subsequent involvement in domestic situations that resulted in temporary restraining orders against him 
and arrests for domestic violence provided the director with reason to believe that the petitioner lacked 
good moral character. The AAO observes that the record did not include evidence that the petitioner's 
arrests had resulted in findings of not guilty when the director made his decision. 

Upon review of the disposition of the petitioner's July 13, 2003 arrest and the dismissal of subsequent 
charges against the petitioner, as well as the police clearances in the record, the AAO finds that the 
petitioner has provided sufficient evidence to establish that he may be considered a person of good 
moral character as required by section 204(a)(l)(A)(iii)(II)(bb) of the Act. The director's decision on 
this issue is withdrawn. 

However, the petition will be denied as the petitioner has not established that he was subjected to 
battery or extreme cruelty as determined above. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1361. Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


