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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the matter remanded for further action. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. g 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had fdiled to 
establish that his wife subjected him to battery or extreme cruelty. 

Newly-retained counsel filed a timely appeal on April 22,2008. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for i~nmigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 20l(b)!2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 8 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. fj l154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under . . . clause (ii) or (iii) of' subparagraph (B) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. 9 204.2(~)(1), which states, in pertinent 
part, the following: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse, must have been perpetrated against the 
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self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. 8 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(iv) Abuse. Evidence of abuse Inay include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge niay be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

The petitioner is a citizen of Ghana who entered the United States in B-1/B-2 visitor status on May 28, 
2003. He married T-S-,' a citizen of the United States, on May 14, 2004. T-S- filed Form 1-130, 
Petition for Alien Relative, on behalf of the petitioner on August 30,2005. The petitioner filed Form I- 
485, Application to Register Permanent Residence or Adjust Status, on that same date. The Form I- 
485 was denied on January 7,2006, and the director affirmed his decision on June 20,2006. The Form 
1-130 was denied on June 30, 2006, and the Board of Immigration Appeals (BLA) affirmed that 
decision on April 25,2007. 

The petitioner filed the instant Form 1-360 on February 26,2007. On September 17,2007, the director 
issued a request for additional evidence, and requested additional evidence to establish that the 
petitioner married T-S- in good faith; that he was subjected to battery and/or extreme cruelty by T-S-; 

' Name withheld to protect individual's identity. 
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and that he is a person of good moral character. The petitioner responded on December 13, 2007. 
After considering the evidence of record, the director denied the petition on March 20,2008. 

Battery or Extreme Cruelty 

The sole issue on appeal is whether the petitioner has established that he was subjected to battery or 
extreme cruelty by T-S-. The record contains the following evidence relevant to the petitioner's 
claim of battery or extreme cruelty: 

Previous counsel's February 23,2007 letter of support; 
An undated self-affidavit from the petitioner, which was submitted with previous counsel's 
February 23,2007 letter of sup ort; 
A February 1,2006 letter fro A which was submitted with previous counsel's 
February 23,2007 letter of support; 
A February 6, 2005 letter fro- which was submitted with previous counsel's 
February 23,2007 letter of support; 

undated letter, which was submitted with previous counsel's February 23, 
2007 letter of sumort: 

L a  , 

A February 5,2006 letter from-which was submitted with previous counsel's 
~ e b r u a r ~  23,2007 letter of support; 
The petitioner's December 11, 2007 self-affidavit, which was submitted in response to the 
director's request for additional evidence; 
An undated letter f r o m ,  which was submitted in response to the director's 
request for additional evidence; 
An October 11, 2007 letter f r o m ,  which was submitted in response to the 
director's reauest for additional evidence: 
A ~ o v e m b e i  7, 2007 letter from which was submitted in response to the 
director's request for additional evidence; and 
Newly-retained counsel's statements on the Form I-290B and in his undated appellate brief. 

In his February 23,2007 letter of support, previous counsel asserted that the petitioner had suffered 
"untold misery" during his marriage to T-S-. He stated that, although the marriage was initially a 
happy one, the petitioner soon learned of T-S-'s drug abuse, which she had hidden from him during 
their courtship. 

In his undated self-affidavit submitted with previous counsel's February 23, 2007 letter, the 
petitioner testified that, after their marriage, T-S- began spending a great deal of time in 
Washington, DC, and did not want to come home to Maryland. Later, the petitioner learned that 
one of the reasons T-S- was spending so much time in Washington was due to her involvement with 
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marijuana and other drugs. Later, he also learned that T-S- "was on welfare." The petitioner 
testified that, although he encouraged T-S- to find a job, she refused to work. The petitioner stated 
that, on one occasion, he tried to stop T-S- from going to Washington, but she cursed at him, and 
threatened to fight him. Finally, T-S- left the marital residence. 

t e s t i f i e d  that he and his wife tried to resolve the problems between T-S- and the 
petitioner, hut that their efforts were to no avail. According to T-S-'s bad attitude 
made the couple's marital relationship difficult, and that she eventually left the marital residence in 
order to get easier access to drugs. 

t e s t i f i e d  that the petitioner complained to him that T-S- did not want to work. He also 
testified that he witnessed "three or four" arguments. He stated that on one occasion he witnessed 
T-S- threaten to hit the petitioner with a "chopping board," and that on another occasion he saw T- 
S- hitting the petitioner in the stomach. He was also present on the day that T-S- packed her 
belongings and told the petitioner she was leaving him. 

testified that T-S- had confided to her that she was unhappy in the marriage 
"because every little thing [was] an ordeal," and - testified to the petitioner's good 
moral character. 

In his September 17, 2007 request for additional evidence, the director informed the petitione~ that 
the evidence of record was insufficient to establish that he had been subjected to battery or extreme 
cruelty. The director found that although the affidavits of record indicated that the relationship had 
been difficult, stressful, and unstable; that it was marked by frequent disagreements and arguments; 
and that T-S- was not cooperative in resolving marital conflicts, as the marriage was not a priority 
for her; that such behaviors on the part of T-S- did not rise to the level of extreme cruelty as those 
terms are described in the regulations. With regard to battery, the director found that the testimony 
of record regarding the physical abuse to which the petitioner had been allegedly subjected was 
insufficiently detailed. For example, the affidavits did not discuss how the fights began, how the 
fights escalated into violence, and who initiated the violent behavior. 

The ~etitioner res~onded to the director's reuuest on December 13. 2007. and submitted another 

In his December 11, 2007 affidavit, the petitioner stated that he caught T-S- having intimate 
relations with another man. According to the petitioner, T-S- told him that she would do what she 
wanted to do. The petitioner also testified that, on one occasion, he caught T-S- smoking marijuana 
with a group of men. When he approached her, T-S- told the petitioner that if he did not leave, she 
would have the men "jump" the petitioner. The petitioner also stated that T-S- threatened to stab 
him with a kitchen knife. However, his f r i e n d  was present, and was able to stop T-S- 
from stabbing him. The petitioner also stated that T-S- refused to have intimate relations. 
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In his November 7, 2007 affidavit, stated that he personally witnessed T-S- having 
intimate relations with another man. He also stated that the petitioner had complained to him about 
T-S-'s refusal to engage in intimate relations with the petitioner, as well as "assault." 

a n - b o t h  testified to the petitioner's good moral character. 

The director found the petitioner's evidence unconvincing, and denied the petition. In his March 
20,2008 denial, the director noted that m a d e  no mention in his testimony of stopping, 
or of even witnessing, a knife attack. The director noted further that the petitioner did not mention 
the knife incident in his initial testimony. The director stated that this incident was the petitioner's 
most serious allegation against T-S-, and questioned why the petitioner made no mention of it in his 
initial testimony. With regard to the claims that T-S- had had an extramarital affair, smoked 
marijuana, and refused to have intimate relations with the petitioner, the director found that such 
actions failed to rise to the level of extreme cruelty. 

On appeal, newly-retained counsel contends that the evidence of record demonstrates that T-S- was 
controlling the petitioner. Counsel also contends that "Congress did not intend that intending 
immiby-ants should he allowed to witness their USC spouse in bed with others." Counsel states that 
T-S-'s extramarital affair and knife attack compel a finding of abuse. 

Upon review of the entire record of proceeding, the hi0 agrees with the director's determination 
that the petitioner has failed to establish that he was subjected to battery or extreme cruelty by T-S-. 
At the time the petition was filed, the petitioner's claim was based upon T-S-'s drug use and issues 
of marital discord. However, the petitioner escalated accounts of 'T-S-'s alleged abuse in his 
response to the director's request for additional evidence. At that time, the petitioner's claim of 
abuse was expanded to include marital infidelity and a knife attack and this marked escalation in his 
testimony undermines the credibility of the petitioner's claim. As noted by the director, the alleged 
knife attack is the most serious allegation against T-S-, and his strongest claim to battery, yet he 
failed to mention the incident in his initial testimony. It is unclear to the AAO why the petitioner 
would omit the strongest element of his claim in his initial testimony, and counsel elects not to 
address this issue on appeal. Again, the inconsistency between the petitioner's initial testimony and 
his testimony in response to the director's request for additional evidence undermines the credibility 
of his testimony. 

Further, the AAO also notes, as did the director that the etitioner stated in his response to the 
director's request for additional evidence that w i t n e s s e d  the knife attack and stopped 
it. However, described no such incident in his testimony. Although he stated that the 
petitioner had complained to him about T-S- assaulting him, the only incident t h a t  stated 
he had witnessed was catching T-S- in bed with another man. Although this discrepancy was noted 
by the director, counsel fails to address it on appeal. 
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Noi- does the testimony of record indicate that T-S- was "controlling" the petitioner, as was asserted 
by counsel on appeal. There is no testimony or any other evidence of record to support counsel's 
assertion. 

While T-S's behavior may have been unkind and inconsiderate, they do not rise to the level of the 
acts described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful detention, 
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. The 
testimony of record fails to establish that the petitioner was the victim of physical violence or 
extreme cruelty, that T-S-'s non-physical behavior was accompanied by any coercive actions or 
threats of harm, or that her actions were aimed at insuring dominance or control over the petitioner. 
As noted by the court in Hernandez v. Ashcroft, 345 F.3d 824 (9" Cir. 2004), because Congress 
"required a showing of extreme cruelty in order to ensure that [a petitioner is] protected against the 
extreme concept of domestic violence, rather than mere unkindness," not "every insult or unhealthy 
interaction in a relationship rises to the level of domestic violence. . . ." The petitioner has failed to 
overcome the director's concerns regarding the issue of battery and/or extreme cruelty. The 
petitioner has failed to establish that his wife subjected him to battery or extreme cruelty during 
their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Conclusion 

The AAO concurs with the director's determination that the petitioner has failed to demonstrate that 
T-S- subjected him to battery and/or extreme cruelty. However, the record indicates that the 
director did not issue a notice of intent to deny the petition (NOD) before he issued his decision. 
Although the record establishes that the petitioner is ineligible for the benefit sought, the petition 
must be remanded, solely on procedural grounds, so that the petitioner has the opportunity to 
respond to a NOID. The petition must be remanded to the director for issuance of a NOID in 
compliance with the regulation in effect at 8 C.F.R. 5 204.2(~)(3)(ii)~ on the date this petition was 
filed: and the director must afford the petitioner the opportunity to submit a response. On remand, 
the director need only address the issues before the AAO on appeal; i.e., whether the petitioner has 
demonstrated that he was subjected to battery or extreme cruelty by T-S-. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The director's March 20,2008 decision is withdrawn. The petition is remanded to the 
director for entry of a new decision, which, if adverse to the petitioner, is to be certified 
to the AAO for review. 

2 USCIS promulgated a rule on April 17, 2007 related to the issuance of requests for evidence and 
NOIDs. 72 Fed. Reg. 19100 (Apr. 17,2007). The rule became effective on June 18,2007, after the 
filing of this petition on February 26,2007. 


