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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
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the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(B)(ii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1154(a)(l)(B)(ii), as an alien battered or subjected to extreme 
cruelty by a United States lawful permanent resident. 

On October 9, 2008, the director denied the petition, determining that the petitioner had failed to 
establish a qualifying relationship with a lawful permanent resident. The director observed that United 
States Citizenship and Immigration Services (USCIS) had reviewed all records available using the 
information provided and did not find that the petitioner's spouse has a lawful status in the United 
States. 

On appeal, counsel for the petitioner submits a brief and documentation. 

Section 204(a)(l)(B)(ii) of the Act provides that an alien who is the spouse of a United States lawful 
permanent resident may self-petition for immigrant classification if the alien demonstrates that he or 
she entered illto the lnalriage with the United States citizen spousc in good faith and that during thc 
marriage, the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as a spouse of 
an alien lawfully admitted for permanent residence under section 203(a)(2)(A) of the Act, resided 
with the abusive spouse, and is a person of good moral character. Section 204(a)(l)(B)(ii)(II) of the 
Act, 8 U.S.C. 5 1154(a)(l)(B)(ii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J), states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . . or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The record in this matter provides the following pertinent facts and procedural history. The petitioner 
is a native and citizen of Argentina. She married L-C-I on August 5, 1983 in Argentina. She states that 
L-C- entered the United States in January 1989 and that she entered the United States in 1991. The 
petitioner filed her first Form 1-360, Petition for Amerasian, Widow or Special Immigrant on January 
12, 1998. In the 1998 Form 1-360 matter, the director issued a request for M e r  evidence (RFE), but 
did not specifically request evidence of L-C-'s lawful status in the United States. The director denied 
the 1998 Form 1-360 on September 23, 1998 on the basis of abandonment as the petitioner did not 

1 Name withheld to protect the individual's identity. 
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provide a response to the request for evidence. The petitioner filed the second Form 1-360, Petition for 
Amerasian, Widow(er) or Special Immigrant, the petition that is the subject of this appeal, on August 
13, 2007. Upon review of the file, the director issued an WE on August 6, 2008, observing that 
USCIS had reviewed all records available using the information provided and had not been able to 
establish that L-C-, the petitioner's spouse, had lawful status in the United States. 

The petitioner provided a response to the director's WE on September 5, 2008. Counsel for the 
petitioner submitted the petitioner's statement regarding L-C-'s status, a photocopy of the backside of 
L-C-'s alien registration card, a photocopy of L-C-'s Washington State driver's license, photocopies of 
L-C-'s earning statements showing his social security number, information listing L-C-'s passport 
number, and copies of the Internal Revenue Service (IRS) Forms 1040 for 2003 and 2004. The 
petitioner also noted the different versions of names that L-C- might have used. Counsel for the 
petitioner noted that the petitioner was unable to provide copies of L-C-'s passport pages as L-C- had 
control over all the family's important documents and that the petitioner did not have access to those 
documents. Counsel also noted that L-C- had left the marital home in October 2005 and that the 
petitioner had not seen or had contact with him since that time. 

Up011 review of the infornlation subrnittcd and a review of USCIS records, including the A-number 
listed on the photocopy of L-C-'s resident alien card, thc director denied thc petition finding no record 
that L-C- had lawful status in the United States. 

On appeal, counsel references the petitioner's first Form 1-360 filed with USCIS and notes that the 
information in support of the Form 1-360 included the front side of L-C-'s alien registration card 
identifiing L-C- as the card holder and specifling an A-number as belonging to L-C-. Counsel 
observes that the director in the RFEs issued requesting further evidence in support of the 1998 Form 
1-360 petition did not question L-C-'s l a h l  status in the United States. Counsel contends that the 
failure to request further evidence on this issue for the 1998 petition establishes that USCIS had 
determined that L-C- had lawful status. Counsel asserts that the petitioner has provided evidence that 
L-C- had: an A-number and a resident alien card; a social security number; a driver's license issued by 
the State of Washington; earning statements; and filed income tax returns. Counsel contends that these 
documents are sufficient to prove L-C-'s legal status in the United States. 

The AAO has also reviewed USCIS records in an attempt to verifl L-C-'s immigration status through 
searches of the agency's records pursuant to the regulation at 8 CFR 103.2(b)(17)(ii) which requires 
assisting self-petitioners who are spousal-abuse victims; however, the record for the A-number 
submitted by the petitioner does not establish the petitioner's spouse's lawfbl permanent resident 
status. Rather, the A-number identified on the photocopy of L-C-'s resident alien card belongs to 
another individual. The AAO acknowledges counsel's observation that the director did not request 
evidence on this issue when considering the evidence in support of the petitioner's initial 1998 Form 
1-360. Contrary to counsel's assertion that the lack of an WE on this issue established L-C-'s l a d l  
permanent resident status, the AAO finds that the director did not render a decision on this issue as the 
petition was abandoned. Moreover, the director is without authority to supersede the statutory 
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requirement that the self-petitioning spouse is an alien who is the spouse of a United States lawful 
permanent resident. Section 204(a)(l)(B)(ii) of the Act. As both the director and the AAO have 
reviewed USCIS records to assist the petitioner in establishing that L-C- is a lawful permanent resident 
and have been unsuccessful, the burden is on the petitioner to establish this essential element. 

Beyond the decision of the director, the petitioner's failure to establish a qualifying relationship with a 
lawful permanent resident also precludes the petitioner from establishing that she is eligible for 
immediate relative classification. The regulation at 8 C.F.R. 5 204.2(c)(l)(i)(B) requires that a self- 
petitioner be eligible for immediate relative classification under section 203(a)(2)(A) of the Act based 
on his or her relationship to the abusive lawfUl permanent resident citizen spouse. As discussed in the 
preceding section, the petitioner has failed to establish a qualifying relationship with LC-.  
Accordingly, the petitioner has failed to demonstrate her eligibility for immigrant classification, as 
required by section 204(a)(l)(B)(ii)(II)(cc) of the Act. 

An application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United Stnte,~, 229 F .  Supp. 2d 1025, 1043 (E.D. Cnl. 2001), 
ufd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting 
that thc ' \A0  rcvic\vs appeals on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an illdependent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


