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PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(B)(ii) of the 
Immigration and Nationality Act, 8 U.S.C. 1 154(a)(l)(B)(ii) 

ON BEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 

V Acting Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(B)(ii) of the Act, 
8 U.S.C. § 1154(a)(l)(B)(ii), as an alien battered or subjected to extreme cruelty by a lawful 
permanent resident of the United States. 

The director denied the petition on the basis of his determination that, because her husband had 
been deceased for more than two years at the time she filed her petition, the petitioner failed to 
establish that she has a qualifying relationship with a lawful permanent resident of the United 
States, or that she is eligible for preference immigrant status on the basis of such a relationship. 

Counsel filed a timely appeal on November 6, 2008. Counsel marked the box at section 2 of the 
Form I-290B to indicate that a brief andlor additional evidence would be submitted to the AAO 
within 30 days. However, the AAO never received the brief andlor additional evidence. 
Accordingly, the AAO deems the record con~plete and ready for adjudication. 

Section 204(a)(l)(B)(ii) of the Act provides that an alien who is the spouse of a lawful permanent 
resident of the United States may self-petition for immigrant classification if the alien demonstrates 
that he or she entered into the marriage with the lawful permanent resident spouse in good faith and 
that during thc mall-iagc, the alicn or a cliil~l o f  [hi: nlicn I\ '1s bz.!t~rcd or s:~l;jcc!cd to c\t~cr::c cl-!:<!t> 
perpetrated by the alien's spouse. In addition, the alien must show that he or she is eligible to be 
classified as an immediate relative under section 203(a)(2)(A) of the Act, resided with the abusive 
spouse, and is a person of good moral character. Section 204(a)(l)(B)(ii)(II) of the Act, 
8 U.S.C. 1 154(a)(l)(B)(ii)(II). 

Section 204(a)(l)(B)(ii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a lawfbl permanent resident of the United States is eligible to self-petition under these 
provisions if he or she is an alien: 

(CC) who was a bona fide spouse of a lawhl permanent resident within the past 2 
years and - 

(aaa) whose spouse lost status within the past 2 years due to an incident of 
domestic violence; or 

(bbb) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
lawful permanent resident spouse. . . . 

Section 204(a)(l)(J) of the Act, 8 U.S.C. $ 1154(a)(l)(J) states, in pertinent part: 
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In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained fiu-ther at 8 C.F.R. 5 204.2(~)(1), whlch states, in pertinent 
part, the following: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) . . . of the Act for his or her classification as an immediate 
relative . . . if he or she: 

(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) . . . of the Act based on that relationship [to the U.S. 
citizen spouse]. 

The cvidentiary guidelines for a self-petition filed ~ u ~ d e r  sectioli 204(a)(l)(A)(iii) of thc A c t  arc 
c~~p1;~ incJ  fiustl~cr at S C.F.R. $ ?O-t.?(c)(?), \~!:i;h sh::b, i ; ~  i~:r!i!lcilt p;~!,  tllc FJI!J\\ 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence o f . .  . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities. . . . 

The petitioner is a citizen of Mexico who entered the United States, without inspection, on or around 
June 15, 1999. She married M-S-,' who later became a lawful permanent resident of the United States, 
on February 4,1998 in Mexico. M-S- died on October 24,2004. 

The petitioner filed the instant Form 1-360 on August 27, 2007. The director denied the petition on 
October 10,2008. 

' Name withheld to protect individual's identity. 
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Qualifying Relationship and Eligibility for Classification as an Immediate Relative 

The AAO agrees with the director's determination that the petitioner has failed to demonstrate the 
existence of a qualifying relationship and, as such, has also failed to establish that she is eligible for 
immigration classification as an immediate relative on the basis of such a relationship for two 
reasons. The petitioner's marriage to M-S- was legally terminated at the time of his death on 
October 24, 2004, and the petitioner's failure to file the Form 1-360 within two years of that date 
precludes its approval. 

On the Form 1-290B, counsel states that the petitioner hired a translator, in a timely manner, to 
assist her in filing the appeal. As such, according to counsel, the filing deadline should be equitably 
tolled. As a preliminary matter, the AAO notes that counsel submits no evidence to document his 
assertion. Simply going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 1 5 8, 
165 (Comm. 1998) (citing Mattev of Trensta-e CI-aft of Cnlfornzn, 14 I&N Dec. 190 (Reg. Conlm. 
1972)). The unsupported statements of counsel on appeal or in a motion are not evidence and thus 
are not entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); 
Matter of Rnnzilzz-Sa~lclzez, 17 I&N Dec. 503 (BIA 1980). Furtl~emn~ore, there is no renledy 
available f a  a petit io~~er ~vlio nssulnes tlie iish of 'liitllo~i~iilg a11 ulllicc~lsed 'ilto~ncy or un,lcc~ cditcd 
I L P I C ~ C I ~ L L L ~ I L L  to U I ~ C I C I L ~ ~ C  I C ~ I C ~ L I ~ ~ ~ L L I O I ~ ~  011 iub UI  1 1 ~ 1  b~ ' i1~~1i .  ~ L ' L '  S C.F.R. 292.1. i i i ~  iii\O 
only considers complaints based upon ineffective assistance against accredited representatives. 
C j  Matter of Compean, Banglay and J-E-C-, et al, 14 I&N Dec. 710 (A.G. 2009)(requiring an 
appellant to meet certain criteria when filing an appeal based on ineffective assistance of counsel). 

Counsel's assertion that the statutory limitation contained in section 204(a) of the Act as it relates to 
the petitioners who are no longer married at the time of the filing of the Form 1-360 should be tolled 
due to the equities involved in this case fails. The equitable tolling doctrine is presumed to apply to 
every federal statute of limitation. Holmberg v. Armbrecht, 327 U.S. 392, 397 (1 946); Socop- 
Gonzalez v. I.N.S., 272 F.3d 1176, 1188 (9th Cir. 2001). However, not every statutory time limit is a 
statute of limitations subject to equitable tolling. A crucial distinction exists between statutes of 
limitation and statutes of repose. Munoz v. Ashcroft, 339 F.3d 950, 957 (9th Cir. 2003). A statute of 
limitations limits the time in which a plaintiff may bring suit after a cause of action accrues. A 
statute of repose, in contrast, "cuts off a cause of action at a certain time irrespective of the time of 
accrual of the cause of action." Weddel v. Sec 'y of H.H.S., 100 F.3d 929, 93 1 (Fed. Cir. 1996). 
Statues of repose are not subject to equitable tolling. Lampf Pleva, Lipkin, Prupis & Petigrow v, 
Gilbertson, 501 U.S. 350, 363 (1991) (superseded on other grounds); Weddel v. Sec 'y of H.H.S., 
100 F.3d at 930-32. 

For example, several federal circuits have held that the 90 and 180 day filing deadlines for motions 
to reopen removal (or deportation) proceedings are statutes of limitation subject to equitable tolling. 
See Socop-Gonzalez, 272 F.3d at 1 187-90; Iavorski v. I.N.S., 232 F.3d 124, 134 (2nd Cir. 2000); 
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Riley v. I.N.S., 310 F.3d 1253, 1257 (loth cir. 2002); Borges v. Gonzalez, 402 F.3d 398, 406 
(3d Cir. 2005); Pervais v. Gonzalez, 405 F.3d 488, 490 (7th cir. 2005). Yet, the Eleventh Circuit 
Court of Appeals has held that the filing deadlines for motions to reopen deportation and removal 
proceedings are mandatory and jurisdictional and consequently not subject to equitable tolling. 
Abdi v. U.S. At@ Gen., 430 F.3d 1148, 1150 (1 lth Cir. 2005); Anin v. Reno, 188 F.3d 1273, 1278 
(1 lth Cir. 1999). In addition, the Ninth Circuit Court of Appeals has held that the filing deadline for 
special rule cancellation under the Nicaraguan Adjustment and Central American Relief 
(NACARA) is a statute of repose not subject to equitable tolling, Munoz v. Ashcroft, 339 F.3d at 
957, but has held that the time limit for filing motions to reopen under NACARA is a statute of 
limitations subject to equitable tolling, Albillo-DeLeon v. Gonzalez, 4 10 F.3d 1090, 1098 
(9th Cir. 2005). 

Counsel provides no basis upon which to conclude that the two-year, post-legal termination filing 
period of section 204(a)(l)(A)(iii)(II)(aa)(CC)(ccc) of the Act is a statute of limitations subject to 
equitable tolling (and not a statute of repose not subject to equitable tolling), and presents no 
argument as to why this portion of the Act is comparable to other immigration statutes that federal 
circuit courts have found subject to equitable tolling. 

Counsel has failed to establish that this section of the Act is a statute of limitations subject to 
c q ~ ~ i t a b l c  tolling. Accordingly, the ,4AO concurs \\lit11 the director's finding that t l ~ c  pctitioncr lir~s 
~ J I I < L I  10 ~ ~ t ~ ~ b l l ~ l l  '1 ~i~ i<~I i f> i i lg  ~ C I ~ I ~ ~ L ~ ~ ~ ~ I I I ~ I ,  c:; ICL~L.~ICC! > L : i ~ ~ > ~ l  20-l(c~)(~}(~l)(~~~)(i:)(~~L!)(~~) i ) f  
the Act. The director properly denied this petition. 

Conclusion 

The AAO concurs with the director's determination that because she failed to file the Form 1-360 
within two years of the death of her husband, the petitioner has failed to demonstrate that she has a 
qualifying relationship with a United States citizen or that she is eligible for preference immigrant 
status as an immediate relative on the basis of such a relationship. Accordingly, the AAO will not 
disturb the director's decision. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. tj 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


