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DISCUSSION: The director of the Salt Lake City Field Office denied the immigrant visa petition. 
The matter is now before the AAO upon certification of the director's subsequent, adverse decision. 
The decision of the director will be affirmed. 

The record in this case reveals the following pertinent facts and procedural history. On June 11, 1998, 
the Duchesne County District Court of Utah convicted the petitioner of attempted sodomy of a child, a 
first degree felony.' The petitioner received an indeterminate sentence of no less than three years 
imprisonment. After serving five years, the petitioner was released on parole in 2003. On September 
20; 2006. the petitioner r n a r r T e d ,  a citizen of the Philippines, in Utah. 

On June 17, 2007, the petitioner filed a Form 1-130, Petition for Alien Relative, seeking immediate 
relative classification of his wife pursuant to section 204(a)(l)(A)(i) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 5 1154(a)(l)(A)(i). The petition was initially approved, but then reopened upon 
motion by U.S. Citizenship and Immigration Services (USCIS). On April 21, 2008, the Salt Lake City 
Field Office informed the petitioner of its intent to deny the petition and granted the petitioner 30 days 
to respond. Counsel timely submitted a brief and additional evidence. 

On June 29, 2009, the director denied the petition pursuant to section 204(a)(l)(A)(viii) of the Act 
because the petitioner was convicted of a specified offense against a minor and did not establish that he 
posed no risk to the beneficiary. Because of the novel and complex issue involved in this case, the 
director certified his decision to the AAO. On July 20, 2009, the director notified the petitioner of the 
certification. On certification, counsel submits a brief, copies of documents previously filed and a letter 
from the petitioner's academic advisor. 

Prior to the certification, counsel submitted a Form I-290B, Notice of Appeal, seeking the AAO's 
review of the director's denial of the Form 1-130 petition. The AAO rejected the appeal for lack of 
jurisdiction because the Board of Immigration Appeals (BIA), Executive Office for Immigration 
Review within the U.S. Department of Justice has jurisdiction over alien relative petitions. 8 C.F.R. 
§ 1003.l(b)(5). However, the BIA lacks jurisdiction to review the issue now before the AAO on 
certification: whether or not the petitioner, who was convicted of a specified offense against a minor, 
poses no risk to the beneficiary. That decision lies within the sole and unreviewable discretion of 
USCIS and the U.S. Department of Homeland Security. Section 204(a)(l)(A)(viii) of the Act, 8 U.S.C. 
5 1 154(a)(l)(A)(viii). 

Applicable Law 

Section 204(a)(l)(A)(i) of the Act, 8 U.S.C. $ 1 154(a)(l)(A)(i), states, in pertinent part: 

1 State of Utah vs. Order, Duchesne County, Utah, 
Eighth Judicial District Court, (Jun. 1 1 ,  1998). 



Except as provided in clause (viii), any citizen of the United States claiming that an alien is 
entitled . . . to an immediate relative status under section 20 1 (b)(2)(A)(i) may file a petition 
with the Attorney General for such classification. 

Subclause (viii) of this section further prescribes: 

(I) Clause (i) shall not apply to a citizen of the United States who has been convicted of a 
specified offense against a minor, unless the Secretary of Homeland Security, in the 
Secretary's sole and unreviewable discretion, determines that the citizen poses no risk to the 
alien with respect to whom a petition described in clause (i) is filed. 

(11) For purposes of subclause (I), the term "specified offense against a minor" is defined as 
in section 11 1 of the Adam Walsh Child Protection and Safety Act of 2006 [AWA]. 

Section 1 1 l(7) of the AWA, Pub. L. No. 109-248 (Jul. 27,2006) states: 

The term "specified offense against a minor" means an offense against a minor that involves 
any of the following: 

(A) An offense (unless committed by a parent or guardian) involving kidnapping. 
(B) An offense (unless committed by a parent or guardian) involving false imprisonment. 
(C) Solicitation to engage in sexual conduct. 
(D) Use in a sexual performance. 
(E) Solicitation to practice prostitution. 
(F) Video voyeurism as described in section 1801 of title 18, United States Code. 
(G) Possession, production, or distribution of child pornography. 
(H) Criminal sexual conduct involving a minor, or the use of the Internet to facilitate or 

attempt such conduct. 
(I) Any conduct that by its nature is a sex offense against a minor. 

The Petitioner's Conviction for a Speczjied Offense Against a Minor 

The petitioner was convicted of attempted sodomy of a child, in violation of sections 5-403.1 and 4-101 
of the Utah Criminal Code, which stated, in pertinent part, at the time of the petitioner's conviction: 

Chapter 5. Offenses Against the Person, Part 4. Sexual Offenses 

(1) A person commits sodomy upon a child if the actor engages in any sexual act upon or with a 
child who is under the age of 14, involving the genitals or anus of the actor or the child and 
the mouth or anus of either person, regardless of the sex of either participant. 

Utah Code tj 76-5-403.1 (1 998). 



Chapter 4. Inchoate Offenses, Part 1. Attempt 

(1) For purposes of this part, a person is guilty of an attempt to commit a crime if he: 
(a) engages in conduct constituting a substantial step toward commission of the crime; and 

acting with the kind of culpability otherwise required for the commission of the offense[.] 

Utah Code, 9 76-4-101 (1998). 

The petitioner's conviction for attempted sodomy of a child is a sex offense against a minor, as 
specified in AWA section 11 1(7)(1). Counsel does not contest the determination that the petitioner has 
been convicted of a specified offense against a minor. Rather, counsel asserts that the petitioner's 
conviction does not render him ineligible to petition for his wife because he poses no risk to her. 
Counsel's assertions are not supported by the record and we concur with the director's determination. 

Factors Relevant to the No-Risk Determination 

No regulations interpreting the AWA amendments to section 204 of the Act have been promulgated. 
However, three general principles guide the no-risk determination. First, as in all visa petition 
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 5 1361. Second, as with all discretionary determinations, USCIS must 
hl ly review the record and consider all the relevant positive and negative factors. See generally, 
Matter of Arguelles, 22 I&N Dec. 8 1 1, 8 17 (BIA 1999) (voluntary departure requires the weighing of 
pertinent equities and adverse factors); Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (waiver of 
inadmissibility under section 212(h)(l)(B) of the Act requires a balancing of equities and adverse 
matters to determine whether discretion should be favorably exercised); Matter of Edwards, 20 I&N 
Dec. 19 1, 195-96 (BIA 1990) (waiver of inadmissibility under former section 2 12(c) of the Act requires 
a balancing of favorable and adverse factors); Matter of Arai, 13 I&N Dec. 494, 495-96 (BIA 1970) 
(similar analysis for adjustment of status). Third, serious criminal conduct and other significantly 
adverse factors may necessitate a showing of unusual or outstanding equities to warrant a favorable 
exercise of discretion. See Matter of Mendez-Moralez, 21 I&N Dec. at 301 ("as the negative factors 
grow more serious, it becomes incumbent upon the applicant to introduce additional offsetting 
favorable evidence") (citing Matter of Marin, 16 I&N Dec. 581 (BIA 1978)); Matter of Edwards, 20 
I&N Dec. at 195; Matter of Arai, 13 I&N Dec. at 496. 

The purpose of the AWA and the language of its amendment to section 204 of the Act also require 
the examination of certain specific issues. Unlike grounds of inadmissibility which apply to aliens, 
the bar at section 204(a)(l)(A)(viii) of the Act applies to U.S. citizen petitioners convicted of a 
specified offense against a minor. To overcome the bar, the U.S. citizen petitioner must demonstrate 
that he or she poses no risk to the beneficiary despite the citizen's criminal conviction. Accordingly, 
to warrant a favorable exercise of discretion, the petitioner must present equities sufficient to 
overcome the significant adverse fact of his or her criminal conviction. This approach follows from 
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the purpose of AWA: "To protect children from sexual exploitation and violent crime, to prevent 
child abuse and child pornography, to promote Internet safety, and to honor the memory of 
a n d  other child crime victims." AWA, Pub. L. No. 109-248, 120 Stat. 587, 587 (2006). 

Given the protective purpose of AWA, factors relevant to a determination of whether or not a 
petitioner convicted of a specified offense against a minor poses a risk to the beneficiary include, but 
are not limited to: the nature, severity and circumstances of the petitioner's conviction of a specified 
offense against a minor; how much time has passed since the commission of the offense; the 
petitioner's completion of his or her criminal sentence, compliance with treatment, counseling and 
any other court orders; the petitioner's criminal record and any other evidence of violent or abusive 
behavior; the age of the beneficiary; the relationship among the petitioner, the beneficiary and any 
derivative beneficiaries; and any other evidence relevant to the petitioner's rehabilitation or 
subsequent behavior which may alleviate any risk the petitioner poses to the beneficiary. 

Analysis of the Relevant Facts in the Petitioner's Case 

A full review of the record and consideration of the relevant factors in this case do not establish that the 
petitioner poses no risk to the beneficiary and merits a favorable exercise of discretion. The petitioner 
submittedsupport letters fiom his wife,a friend, employers, his academic advisor and counselors. In 
his September 9, 2004 letter to the petitioner's parole officer, of Summit Counseling, 
stated that the petitioner had completed his counseling and - that believed additional 
counseling was not warranted. However, in his March 12, 2008 letter to the Utah Department of 
Corrections Parole Board, stated that he believed the petitioner did not commit the crime, 
but that he could not know with certainty. fkther remarked that the petitioner's refusal to 
acknowledge his guilt would prevent his release from parole. 

In his May 19, 2008 psychological evaluation of the petitioner, stated that the results of 
the Minnesota Multiphasic Personality Inventory, Second Edition indicated that the petitioner did not 
possess personality characteristics associated with psychopathic or antisocial behavior. -noted 
that "it is not possible [to] render an opinion of no risk, since everyone possesses some degree, no 
matter how slight." dh also reported that when subjected to the static 99 actuarial risk 
assessment for sex offen ers. t e ~etitioner's score  laced him in the low risk level for recidivism. Yet. 

letter contains a table stating that for sex offenders with the petitioner's score, between six 
and seven percent were known to be recidivists between five and 15 years. 

In her May 19, 2008 affidavit, the petitioner's wife stated that he had been ve honest with her about 
his conviction since they first met and that he had never threatened her. dh noted that when 
they first met, the petitioner "would go through depressive periods due to the conviction," but she 
asserted that they had "addressed every issue" since they got married. did not describe 
the petitioner's counseling and treatment in detail and did not explain how, specifically, she and the 
petitioner had "addressed every issue" related to his conviction, imprisonment and parole. 
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The support letters from the petitioner's friend and former employers also fail to provide specific, 
probative information about the petitioner's behavior since his release from prison. In her May 13, 
2008 l e t t e r , s t a t e d  that she had been a friend of the petitioner since September 2003 and 
that the petitioner informed her of his conviction. explained that she closely scrutinized 
the petitioner's behavior after learning of his offense, but that he never gave her any reason to doubt his 
integrity and she believed he was not a threat to anyone. In a May 14, 2008 letter, , the 
petitioner's employer stated that he had worked with the petitioner for three years, had never seen the 
petitioner threaten anyone and had never received any complaints about the petitioner engaging in 
violent behavior. did not indicate, however, whether or not he was aware of the petitioner's 
criminal conviction. In her May 14,2008 letter, s t a t e d  that the petitioner worked for 
her company in 2006 and was prompt, conscientious, friendly and honest, yet also did 
not indicate whether she knew of the petitioner's criminal offense. 

The only new evidence submitted on certification is the August 5 ,  2009 letter from the petitioner's 
academic advisor, at Utah State University. states that the petitioner is 
expected to complete his bachelor's degree in business at the end of the Fall 2009 term. - 
does not state the petitioner's academic standing or provide any insight into the petitioner's behavior 
and character, as exhibited in his classes or any extracurricular activities at the university. 

The record shows that the relevant positive factors include the petitioner's employment and education 
after his release from imprisonment and the support of his wife, two former employers and one friend 
who all generally attest to his good character. Another positive factor is - 
confirmation that the petitioner completed counseling and that he did not recommend further 
counseling for the petitioner. The record also indicates that the petitioner has not been arrested or 
convicted of any further offenses. 

These positive factors are not outweighed by the adverse facts of this case. First and foremost, the 
petitioner has not overcome his conviction and the circumstances of his crime. The record shows that 
the petitioner was convicted of attempting to sodomize his former stepson, who was 11 years old at the 
time the petitioner was arrested on May 4, 1 997.2 The petitioner submitted his arrest report from the 
Duchense County Sheriffs Office which states that during an interview with a family services 
investigator, the petitioner's stepson revealed that the petitioner had sexually abused him on several 
occasions for approximately two years. The report further states that a doctor with the county sexual 
abuse investigation team examined the petitioner's stepson and found irregularities and a scar in the 
stepson's posterior that were consistent with sexual abuse. 

Pursuant to a plea agreement, the petitioner pled guilty to attempted sodomy of a child, a first-degree 
felony. The petitioner's Affidavit in Advance of Guilty Plea and Agreement states that the petitioner 
entered an Alford Plea by pleading guilty to the offense, but denying the underlying facts regarding his 

The petitioner and the boy's mother were divorced on December 1, 1997 



stepson. The petitioner served five years in prison for his crime. Although released from prison in 
2003, the petitioner remains on parole and is a registered sex offender. 

In these proceedings, the petitioner maintains his innocence and asserts, "[a]lthough [I I was not guilty, 
through the advice of my attorney, I plead guilty to the charge." The petitioner does not discuss his 
crime, his counseling, treatment and parole in any probative detail and he has not otherwise 
demonstrated that his behavior has changed to such an extent that he poses no risk to the beneficiary. 
Rather, the petitioner merely states that since his release, he has "been trying to get [his] life back 
together, however it has been very hard." The petitioner fails to discuss the challenges he faced upon 
release from prison and how he has attempted to overcome them. Instead, the petitioner simply asserts 
that he has paid his debt to society and remains "on parole and under constant supervision by [his] 
parole officer." While the petitioner need not admit his guilt, his simple assertion that he poses no risk 
to his wife is insufficient given his criminal record. 

Counsel's Claims 

On certification, counsel claims that and belief in the petitioner's innocence 
"alone is indicative that [the petitioner] does not pose a risk t o "  Counsel's claim is not 
supported by the record. First, regardless of the assertions that the petitioner did not commit the 
offense, we cannot go behind his criminal conviction to reassess his guilt or innocence. See Mutter o j  
~odr i~ez-Curr i l lo , -22  I&N Dec. 1031 (BIA 1999); Mutter of Fortis, 14 I&N Dec. 576 (BIA 1974). 
Second, neither nor letters indicate that the petitioner poses no risk to his wife. 

states that the petitioner did not need additional counseling, but he provides no substantive 
account of the petitioner's progress or treatment and does not explain how the petitioner's behavior has 
changed to such an extent that he would pose no risk to his wife. While -places the petitioner 
in the lowest risk category for recidivism, he acknowledges that a risk remains and that six to seven 
percent of sex offenders with the petitioner's score were known recidivists within five to 15 years. 

Counsel further asserts that the petitioner poses no risk to his wife because she is not a child, she has no 
children, the petitioner has had a vasectomy and the couple does not intend to have children. However, 
neither the petitioner nor his wife acknowledged the possibility that they may later chose to have a child 
or could come into regular, close contact with the children of friends or relatives. Although there is no 
child beneficiary or derivative beneficiary in this case, section 204(a)(l)(A)(viii) of the Act bars the 
petitioner from filing a petition for any alien relative, child or adult, unless the petitioner demonstrates 
that he or she poses no risk to the beneficiary. Risk of harm to the beneficiary's safety or well being 
may exist even when the beneficiary is not the direct victim of an offense. 

The petitioner stated that he is registered as a sex offender in his May 19, 2008 affidavit. He is also 
listed on the sex offender registry of the Utah Department of Corrections, available at: 
http://corrections.utah.~ov/contentservindersearch.asp (accessed September 9,2009). 



The record in this case is insufficient to show that such a risk does not exist. The petitioner asserts that 
he has completed "all treatment and counseling classes that have been recommended," but the record 
lacks documentation of the s~ecific treatment and counseling. ordered or recommended by the court or 
other authority. i004 letter states that the completed counseling wiih - 
but, as previously discussed, the record contains no evidence regarding the substance or duration of that 
counseling or any other treatment undergone by the petitioner. 

The record also does not support counsel's assertion that the petitioner "has complied with all terms of 
his parole." The petitioner submitted no evidence of the specific terms of his parole and his 
corresponding compliance in the form of, for example, a letter from his parole officer or other 
documentation from the Utah Department of Corrections or the Utah Board of Pardons. Moreover, 
while the petitioner admits that he is "on parole and under constant supervision by [his] parole officer," 
he does not provide any detailed explanation and evidence to show that he would pose no risk to his 
wife if he was released from parole in the future or is placed under less frequent supervision by his 
parole officer. 

Conclusion 

The petitioner was convicted of a specified offense against a minor, as defined in AWA section 
11 1(7)(I), and remains on parole for his crime. The petitioner has not presented sufficient 
countervailing equities to outweigh his conviction and demonstrate that he poses no risk to the 
beneficiary. The petitioner is consequently ineligible to file an alien relative petition for the beneficiary 
pursuant to section 204(a)(l)(A)(viii) of the Act. Accordingly, the director's denial of the petition on 
this basis will be affirmed. 

ORDER: The director's decision of June 29,2009 is affirmed. 


