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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
$ 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director denied the petition on October 1, 2009, determining that the petitioner had not established 
that she had been battered or subjected to extreme cruelty by her U.S. citizen spouse. 

On appeal, counsel submits additional affidavits and other documentation. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. $ 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are further explained in the regulation at 8 C.F.R. $ 204.2(~)(1), which 
states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, being 
the victim of any act or threatened act of violence, including any forceful detention, 
which results or threatens to result in physical or mental injury. Psychological or 
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts of violence. Other abusive 
actions may also be acts of violence under certain circumstances, including acts that, 
in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the citizen 
. . . spouse, must have been perpetrated against the self-petitioner . . . and must have 
taken place during the self-petitioner's marriage to the abuser. 
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The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. § 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

The record in this matter provides the following pertinent facts and procedural history. The petitioner 
is a native and citizen of Trinidad and Tobago who indicates she first entered the United States 
sometime in 1989 as a nonimmigrant visitor. On March 6, 2003, the petitioner married J-S-', a U.S. 
citizen, in New York. On April 2, 2008 a judgment of divorce was entered dissolving the marriage 
based on abandonment. The petitioner filed the instant Form 1-360, Petition for Amerasian, Widow(er) 
or Special Immigrant on September 23,2008. 

Battery or Extreme Cruelty 

The petitioner initially did not provide any information relating to abuse perpetrated by J-S-. In 
response to the director's request for further evidence (RFE) the petitioner provided a personal 
statement indicating that after their marriage in March 2003, she noticed that money was disappearing 
from their house and then one day she found a vial of drugs. When she approached J-R- with the drugs 
he started going out and staying out for several days at a time. The petitioner also noted that J-S- had 
been in rehab several times and that J-S- became verbally abusive, always threatening her if she did not 
give him what he wanted. She noted that she sent money to J-S- several times while he was in rehab 
and that she lived in constant fear that he would hurt her if she did not send him money. The petitioner 
stated further that rehab did not help J-S- and that she finally had to ask him to leave the house. The 
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petitioner also indicated that her son started to rebel because she held onto J-S- and that her son started 
to smoke and joined a gang. The petitioner indicated that she sent her son back to Trinidad to save him 
and she blamed J-S- for causing her to lose her son. 

The petitioner attached several Western Union statements to demonstrate that she sent J-S- money. 
The petitioner also provided several affidavits from individuals who indicated that the petitioner 
divorced J-S- because of his drug use as well as bringing the drugs into the house and exposing her son 
to drugs. 

On October 1, 2009, the director denied the petition determining that the petitioner's spouse's use of 
illegal drugs and abandonment of the marital home are not factors considered as abuse for immigration 
purposes. The director found that the petitioner had not demonstrated that her spouse had attempted to 
control her through psychological means or had perpetrated acts of extreme cruelty demonstrating a 
pattern or intent of achieving compliance from or control over the petitioner. 

On appeal, counsel for the petitioner submits the petitioner's second affidavit dated October 26, 2009. 
The petitioner elaborates on her previous statement by noting that when she questioned J-S- about the 
missing money, he called her derogatory names and would threaten her with physical harm as well as 
quarrel with one of her sons. The petitioner also indicates that J-S- lied to her about his absences and 
when she discovered the vial of drugs, J-S- said the drugs belonged to her son. The petitioner states 
that when she confronted her son, he became upset that she would suspect him of such behavior and 
that her son became more difficult at home. The petitioner indicates that the quarrels and threatened 
fights between her son and J-S- became more frequent and her son started staying away from home, 
started smoking marijuana, did not attend school and his grades fell. To relieve the situation, the 
petitioner indicates that she sent her son back to Trinidad. The petitioner indicates further that J-S-'s 
abusive behavior could be heard by neighbors, that J-S- used profanity and derogatory language in front 
of her friends and family who stopped visiting because of embarrassment, and she stopped entertaining 
and going out with him because of his abusive behavior. 

Counsel also submits affidavits from individuals who indicate: that the petitioner had told them that J- 
S- was abusive toward her and that because of the tension between J-S- and the petitioner's son she sent 
her son back to Trinidad; that the petitioner suffered because of J-S-'s substance abuse; and that the 
petitioner had indicated her suspicion that J-S- was abusing drugs, that he was a bad influence on her 
son, that J-S- would leave home for days and when he returned would demand money from her. 
Counsel also submitted copies of the petitioner's son's transcript showing his falling grades. 

Counsel asserts that the petitioner's affidavits setting out the ordeal of living with a chronic drug addict 
establishes that she was subjected to extreme cruelty. Counsel alleges that the petitioner witnessed the 
abuse of her older son by her spouse including threats of violence, cursing, the child missing classes 
and his grades falling, his gang membership, and smoking marijuana. Counsel contends that the 
petitioner's divorce resulted directly from the extreme crueltylbattering suffered during her marriage. 

Upon review of the totality of the record, the AAO affirms the director's determination that the 



petitioner did not establish the requisite battery or extreme cruelty. The petitioner has provided general 
statements regarding her spouse's drug abuse and the effect of that drug abuse on their marriage. The 
AAO acknowledges that substance abuse causes the disintegration of marriages in many instances; 
however, substance abuse and the mental anguish suffered by the spouse of a drug abuser is not 
extreme cruelty as set out in the regulation. The AAO observes that the petitioner does not provide 
specific instances of abuse. Instead she states generally that her former spouse used derogatory 
language, asked for money and that she feared not giving him money. She does not describe the time 
and circumstances of any claimed threats and she does not detail any instances of battery or threats of 
battery. The record does not include substantive information that the petitioner's difficulties with her 
son were a result of her former's spouse's actions. The petitioner's speculation that her former spouse 
exposed the teenager to drugs is not substantiated in the record. The record does not include evidence 
that her former spouse introduced the teenager to gangs and/or encouraged gang membership, 
marijuana smoking, or missing school. The petitioner's speculation is not supported by concrete 
descriptions of incidents and interactions between her son and her former spouse. The record does not 
establish that J-S- subjected the petitioner to psychological, sexual abuse or exploitation, or that his 
actions were part of an overall pattern of violence. While the disintegration of a marriage due to the 
chronic drug abuse of one spouse is tragic, the petitioner has not described acts that rise to the level of 
the acts described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful detention, 
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. 

The claims made by the petitioner and counsel as well as the affidavits of individuals who report 
generally that they were told of the petitioner's difficulties in her marriage, fail to establish that the 
petitioner was the victim of any act or threatened act of physical violence or extreme cruelty, that J-S-'s 
non-physical behavior was accompanied by any coercive actions or threats of harm, or that his actions 
were aimed at insuring dominance or control over the petitioner. The record is simply insufficient in 
this regard. 

As referenced above, the AAO has considered the statements submitted on the petitioner's behalf and 
note that the affiants do not describe in detail specific incidents of abuse that they witnessed. General 
statements that fail to provide a specific time frame and detailed descriptions of the actual verbal or 
physical abuse that the affiants witnessed are not probative. 

The AAO acknowledges that the petitioner's marriage involved turmoil and emotional upset due to 
the substance abuse of her former spouse; however, the petitioner's testimony and the information 
submitted in support of her claims do not demonstrate that her former spouse's behavior rose to the 
level of extreme cruelty, as that term is defined in the regulation at 8 C.F.R. 3 204.2(c)(l)(vi). The 
record includes only general information regarding threats and no probative evidence that the 
petitioner actually feared for her life or physical injury. The record does not evidence that any threats 
resulted in the petitioner's psychological trauma any more than that of any broken marriage between 
two different individuals with different moral or cultural standards. Accordingly, the petitioner has 
not established battery or extreme cruelty, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Beyond the director's decision, the petition is also not approvable because the record fails to 



establish that the petitioner has a qualifying relationship as the spouse, intended spouse, or former 
spouse of a United States citizen and is eligible for immediate relative classification based on a 
qualifying relationship with her former spouse. An alien who has divorced a United States citizen 
may still self-petition under section 204(a)(l)(A)(iii) of the Act if the alien demonstrates "a connection 
between the legal termination of the marriage within the past 2 years and battering or extreme cruelty 
by the United States citizen spouse." Section 204(a)(l)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.C. 
5 1154(a)(l)(A)(iii)(II)(aa)(CC)(ccc). As previously noted, the petitioner in this matter was divorced 
from her spouse on April 2, 2008 and she filed the instant Form 1-360 on September 23, 2008. As 
the petitioner has failed to establish that she was battered or subjected to extreme cruelty by her 
former spouse, she has also failed to make the causal connection between her divorce and any abuse. 
Accordingly, the petitioner is also not eligible for the benefit she seeks because she did not establish 
a qualifying relationship as the spouse, intended spouse, or former spouse of a United States citizen, 
and is eligible for immediate relative classification based on a qualifying relationship with her former 
spouse. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b) ("On 
appeal from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule."); see also Janka v. 
U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has 
been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden 
has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


