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PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(A)(iii) of the 

Immigration and ~Gionality Act, 8 U.S.C. 5 1154(a)(l)(A)(iii) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. 5 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $585. Please be aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
8 U.S.C. 1 154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that her ex-husband subjected her to battery or extreme cruelty, and counsel filed a timely 
appeal on January 20, 2010. On appeal, counsel submits a four-page memorandum of law and a 
copy of a previously-submitted self-affidavit from the petitioner. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 3 1 154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(A)(iii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a citizen of the United States is eligible to self-petition under these provisions if he or she is 
an alien: 

(CC) who was a bona fide spouse of a United States citizen within the past 2 years 
and - 

(aaa) whose spouse died within the past 2 years; 

(bbb) whose spouse lost or renounced citizenship status within the past 2 years 
related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
United States citizen spouse. . . . 

Section 204(a)(l)(J) of the Act, 8 U.S.C. tj 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 
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The eligibility requirements are explained further at 8 C.F.R. fj 204.2(~)(1), which states, in pertinent 
part, the following: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) . . . of the Act for his or her classification as an immediate 
relative . . . if he or she: 

(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) . . . of the Act based on that relationship [to the U.S. 
citizen spouse]. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. fj 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 
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(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence of . . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities. . . . 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges A d  other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that - - - 

the abuse victim sought safe-haven in a battered women's shelter or similar - 
refbge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported b affidavits. 
Other forms of credible relevant evidence will also be m 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifling abuse 
also occurred. 

The petitioner is a citizen of Grenada who entered the United States as a B-2 visitor on June 10, 1999. 
The petitioner married B-S-,' a citizen of the United States, on April 17,2007. 

The petitioner filed the instant Form 1-360 on December 15,2008. The director issued two subsequent 
requests for additional evidence, to which the petitioner, through counsel, filed timely responses. After 
considering the evidence of record, including the petitioner's responses to his requests for additional 
evidence, the director denied the petition on December 21,2009. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). Upon review of the entire record, the AAO finds that the petitioner has failed to 
overcome the director's ground for denial of the petition. 

The sole issue before the AAO is whether the petitioner has established that she was subjected to 
battery and/or extreme cruelty by B-S-. Upon review of the record, the AAO agrees with the 
director's determination that the petitioner has failed to make that demonstration. 

The record contains two self-affidavits from the petitioner. In her November 30, 2008 self- 
affidavit, the petitioner stated that six months into their marriage, B-S- began taking trips and 
spending three to four nights away from home each week. He became rude and inattentive, 

' Name withheld to protect individual's identity. 
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screamed at the petitioner, was unfaithful, called her names, demanded sex, and requested a type of 
sexual intercourse with which she was uncomfortable. On one occasion, he slammed a door. On 
other occasions, B-S- avoided the petitioner. The petitioner stated that due to the stress of her 
situation, she lost twenty pounds, lost hair, and was unable to attend her classes. According to the 
petitioner, her experience with B-S- killed her trust in people, especially men, and made her life 
miserable. 

In her November 20, 2009 self-affidavit, the petitioner stated that B-S- yelled at her, called her 
names, was unfaithful, humiliated her in public, and considered her to be his property. The 
petitioner stated that she feared B-S-, as he was physically much larger than her. As a result of his 
actions, she lost hair, lost weight, and suffered insomnia, headaches, and occasional nightmares. 

when she learned that the petitioner and B-S- were divorcing, and that she was heartbroken because 
she idoli hip between the petitioner and B-S-. However, in her November 20,2009 
affidavit stated that she was not surprised when she learned t e petitioner and 
B-S- were separating because her friends and family members all knew that was unfaithful, 
and had even "caught him in the act a few times." 

In her January 21, 2009 affidavit, stated t h a  and the petitioner always 
looked like a hap the petitioner called, unexpectedly, to tell her to tell her that they 
were divorcing. stated that she did know what went wrong. In her November 20, 
2009 affidavit SCrPI[Y stated that she "guess[ed] after all the abuse [the petitioner] was 
secretly undergoing finally broke her down." 

In her January 22, 2009 a f f i d a v i t  stated that she 
couple's relationship ended abruptly. In her November 20,2009 affidavit, stated that 
the petitioner calledher for assistance in moving her belongings when she separated from B-S-. 

In his January 22, 2009 tated that the petitioner and B-S- were truly in love 
with one another and announced that they were divorcing, it was a 
shock to everyone. In his November 20, 2009 affidavit, states that the marriage ended 
because "the emotional and mental abuse just got too much" for the petitioner. 

abuse, and their affidavits do not establish that subjected the petitioner to battery or extreme 
cruelty. 

In his December 9, 2008 letter, counsel stated that B-S- abused the petitioner both morally and 
physically. In addition to enduring his extramarital affairs, the petitioner, according to counsel, was 
"beaten up" b y  He asserted that the petitioner suffers from psychological trauma, and that she 
"is in need of psychological, social[,] and other supportive services that are not available in her 
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native country." On appeal, counsel states t h a  attempted to control the petitioner through 
manipulation, emotional abuse, humiliation, degradation, and isolation. 

Counsel's submissions introduce inconsistencies into the record that undermine the petitioner's 
claim to have been abused. For example, although counsel claims that the petitioner was "beaten 
up" by I, the petitioner made no such claim. Furthermore, although counsel states that the 
petitioner is in need of psychological and social support services that are unavailable in Grenada, 
the record lacks evidence that the petitioner has sought such services in the United States. The 
unsupported statements of counsel on appeal or in a motion are not evidence and thus are not 
entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984) 

17 I&N Dec. 503 (BIA 1980). m 
In sum, the relevant evidence fails to establish that s u b j e c t e d  the petitioner to battery or 
extreme cruelty during their marriage. With regard to battery, although counsel claims that the 
beneficiary was "beaten up," the petitioner herself made no claim to have been physically abused. 

With regard to extreme cruelty, v non-physical behavior as described by the petitioner and her 
friends is not comparable to t e types of acts described in the regulation at 8 C.F.R. 
5 204.2(c)(l)(vi), which include forceful d e t e n t i o n ,  or forced prostitution. 
Nor has the petitioner established that non-physical behavior was accompanied by any 
coercive actions or threats of harm, or that his actions were aimed at insuring dominance or control 
over the petitioner. As noted by the Ninth Circuit Court of Appeals, "[blecause every insult or 
unhealthy interaction in a relationship does not rise to the level of domestic violence . . . , Congress 
required a showing of extreme cruelty in order to ensure that [the law] protected against the extreme 
concept of domestic violence, rather than mere unkindness." See Hernandez v. AshcroJt, 345 F.3d 
824, 840 (9fi Cir. 2003) (interpreting the definition of extreme cruelty at 8 C.F.R. 5 204.2(c)(l)(vi)). 
The petitioner has failed to establish that B-S- subjected her to battery or extreme cruelty during 
their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Beyond the decision of the director, the AAO finds that the petitioner has not established that she 
has a qualifying relationship with a United States and that she is eligible for immigrant 
classification as an immediate relative on the basis of such a relationship. For this additional 
reason, the petition may not be approved. 

In her November 30, 2008 self-affidavit, the petitioner stated that she filed for divorce f i o a  in 
April 2008, and that "the judgment was taken by default" because he did not answer. In his August 
3 1 2009 request for additional evidence, the director requested clarification as to whether she and 
w e r e  still married, and specifically asked that she submit a copy of the termination document, 
such as the divorce decree or judgment. Although the petitioner marked the director's notice to 
indicate that she and were in fact divorced, she did not submit a copy of the termination 
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document, as requested. As the record lacks a copy of the termination document, the record lacks 
evidence that the petitioner filed the Form 1-360 within two years of her divorce from 

As set forth previously, the statute states clearly that in order to remain eligible for classification 
despite no longer being married to a United States citizen, an alien must make two demonstrations: 
(1) that he or she was the bona fide spouse of a United States citizen "within the past two years;" 
and (2) that there was a connection between the abuse and the legal termination of the marriage. 
204(a)(l)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.C. 55 1154(a)(l)(A)(iii)(II)(aa)(CC)(ccc). The 
petitioner meets neither requirement: (1) as the record lacks a copy of the marriage termination 
document, the petitioner has not established that she filed the Form 1-360 within two years of the 
divorce and has therefore not established that she was the bona fide spouse of a United States citizen 
"within the past two years;" and (2) as discussed above, she has not established that she was 
subjected to abuse by= 

The petitioner, therefore, has not demonstrated the existence of a qualifying relationship with a 
United States citizen and that she is eligible for immigrant classification on the basis of such a 
relationship. For this additional reason, the petition may not be approved. 

On appeal, the petitioner has failed to overcome the ground for denial and establish that 
subjected her to battery or extreme cruelty during their marriage. Beyond the decision of the 
director, the AAO finds further that the petitioner has also failed to establish that he is eligible for 
immediate relative classification based upon her marriage to !P as she has failed to establish that 
she filed the petition within two years of their divorce. Accor mgly, based on the present record, 
the petitioner is ineligible for immigrant classification under section 204(a)(l)(A)(iii) of the Act, 
and this petition must be denied. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), afd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145 
(noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met and the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


