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PETITION: Petition for Immigrant Abused Spouse Pursuant to Section 204(a)(l)(A)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1154(a)(l)(A)(iii) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. fj 103.5(a)(l)(i). 
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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1154(a)(l)(A)(iii) as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish: (1) that he was eligible for immigrant classification under section 201(b)(2)(A)(i) of the 
Act; (2) that he shared a joint residence with his wife; (3) that his wife subjected him to battery or 
extreme cruelty; and (4) that he married his wife in good faith. Counsel filed a timely appeal on 
April 20,2009. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 20l(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. 5 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. 5 204.2(~)(1), which states, in pertinent 
part, the following: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) . . . of the Act for his or her classification as an immediate 
relative . . . if he or she: 

(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) . . . of the Act based on that relationship [to the U.S. 
citizen spouse]. 
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(iv) Eligibility for immigrant classification. A self-petitioner is required to comply 
with the provisions of section. . .204(g) . . . of the Act. 

(v) Residence. . . . The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the 
abuser in the United States in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen . . . spouse, must have been perpetrated against the 
self-petitioner . . . and must have taken place during the self-petitioner's 
marriage to the abuser. 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

Section 204(g) of the Act states the following: 

Restriction on petitions based on marriages entered while in exclrlsion or 
deportation proceedings. - Notwithstanding subsection (a), except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period [in 
which administrative or judicial proceedings are pending], until the alien has resided 
outside the United States for a 2-year period beginning after the date of the marriage. 

Section 245(e) of the Act states, in pertinent part, the following: 

Restriction on adjustment of stat~is based on marriages entered while in admissibility 
or deportation proceedings; bona fide marriage exception. - 
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(3) [Slection 204(g) shall not apply with respect to a marriage if 
the alien establishes by clear and convincing evidence to the satisfaction of 
the [Secretary of Homeland Security] that the marriage was entered into in 
good faith and in accordance with the laws of the place where the marriage 
took place and the marriage was not entered into for the purpose of procuring 
the alien's admission as an immigrant and no fee or other consideration was 
given (other than a fee or other consideration to an attorney for assistance in 
preparation of a lawful petition) for the filing of a petition under section 
204(a) . . . with respect to the alien spouse or alien son or daughter. In 
accordance with the regulations, there shall be only one level of 
administrative appellate review for each alien under the previous sentence. 

The corresponding regulation at 8 C.F.R. $ 245.l(c)(9)(v) states, in pertinent part, the following: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
into during deportation, exclusion or related judicial proceedings may be approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F.R. $ 204.2(~)(2), which states, in pertinent part, the following: 

Evidence for a spozisal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence of . . . the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities, and proof of the termination 
of all prior marriages, if any, of both the self-petitioner and the abuser. . . . 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . . . Employment records, 
utility receipts, school records, hospital or medical records, birth certificates 
of children . . ., deeds, mortgages, rental records, insurance policies, 
affidavits or any other type of relevant credible evidence of residency may be 
submitted. 
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(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner is a citizen of Ghana who entered the United States as nonimmigrant visitor on 
or around December 11, 1999. The petitioner married J-M-,' a citizen of the United States, on 
April 19, 2002. J-M- filed Form 1-130, Petition for Alien Relative, on behalf of the petitioner on July 
2, 2002, and the petitioner filed Form 1-485, Application to Register Permanent Residence or Adjust 
Status, on that same date. 

After J-M- and the petitioner failed to appear for a scheduled interview, U.S. Citizenship and 
Immigration Services (USCIS) denied the Forms 1-130 and 1-485 on June 25, 2003. Removal 
proceedings were initiated, and on September 30, 2003, the beneficiary was issued a notice to appear. 
On November 24, 2003, USCIS sent the beneficiary notice that he was scheduled to appear for a 
hearing in removal proceedings before the immigration court in Baltimore, Maryland on February 11, 
2004. On February 6, 2004, counsel filed a motion to continue the hearing for three months. On 
February 10, 2004 the Immigration Judge granted counsel's request, and rescheduled the hearing for 
May 12,2004. 

1 Name withheld to protect individual's identity. 
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J-M- and the beneficiary divorced on May 3, 2004, and the petitioner married M-M-,2 a citizen of the 
United States, on May 10, 2004. M-M- filed Form 1-130, Petition for Alien Relative, on behalf of the 
petitioner on May 21, 2004. USCIS denied the Form 1-130 on September 18, 2006, on the basis of the 
couple's failure to appear for a scheduled interview. Counsel sent letters to USCIS on September 28 
and November 6, 2006, describing the couple's shock at having had their case denied, as they had no 
intention of abandoning the petition. On the basis of counsel's letter, USCIS 
re-opened the proceeding, and scheduled two more interviews. After the couple failed to appear for 
either of those interviews, USCIS denied the Form 1-130 a second time on October 3,2007. 

The petitioner filed the instant Form 1-360 on October 31, 2007. The director issued a request for 
additional evidence on November 15, 2007, and requested additional evidence to establish that the 
petitioner is a person of good moral character. The petitioner responded on December 28,2007. 

The director issued a second request for additional evidence on November 24, 2008, and requested 
additional evidence to establish the current status of the petitioner's marriage to M-M-; that he had 
shared a joint residence with M-M-; that he was abused by M-M-; and that he married M-M- in good 
faith. The petitioner responded on February 19, 2009. After considering the evidence of record, the 
director denied the petition on March 18,2009. 

Upon review of the entire record of proceeding, the AAO agrees with the director's decision to deny 
this petition. 

Joint Residence 

The first issue on appeal is whether the petitioner has established that he and M-M- shared a joint 
residence. The petitioner stated on the Form 1-360 that he and M-M- lived together from May 2004 
until March 2006, and that the last address at which they lived together was 
in Germantown, Maryland. In his October 9, 2007 self-affidavit, the petitioner stated that 
M-M- moved out of the joint residence during the second week of March 2006. However, on his 2005 
income tax return, which he filed on April 15, 2006, the petitioner indicated that he and M-M- were 
residing together at in Walkersville, Maryland. In his February 18, 2009 
self-affidavit. the ~etitioner stated that M-M- moved out of the ioint residence in the summer of 2006. 
In his July 11, 2067 psychological evaluation, - stated that the petitioner told him 
that M-M- left the joint residence during the summer of 2006. In her September 28 and November 6, 
2006 letters, counsel told the USCIS Baltimore District Office that the petitioner and 
M-M- "were shocked to receive the Service's denial" of the Form 1-130, but made no reference to the 
couple's separation. These inconsistencies in the evidence submitted by the petitioner with regard to 
the date that the couple's alleged joint residence ceased undermine the evidentiary value of the 
petitioner's testimony. Having made this preliminary observation, the AAO turns to the evidence of 
record. 

The petitioner has submitted the following evidence relevant to his claim of having shared a joint 
residence with M-M-: 

' Name withheld to protect individual's identity. 
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A December 18, 2007 notice from an automobile insurance company regarding a joint policy 
covering both M-M- and the petitioner; 

a A November 8, 2008 notice regarding a joint automobile insurance policy covering both the 
petitioner and M-M- for the period of January 9,2009 through July 9,2009; 
Information from the Internal Revenue Service (IRS) regarding the couple's 2004 joint income 
tax filing; 
Information from the IRS regarding the couple's 2005 income tax filing, which was filed under 
the "married filing separately" classification; 
Information from the IRS regarding the couple's 2006 income tax filing, which was filed under 
the "married filing separately" classification; 
Information from the IRS regarding the couple's 2007 income tax filing, which was filed under 
the "married filing separately" classification; 
A bank statement covering the period February 17, 2006 through March 22, 2006, which 
names both the petitioner and M-M-; 
A December 31, 2008 letter from Bank of America stating that M-M- was added to the 
petitioner's account on June 3,2004; 

evaluation; 
The petitioner's October 9,2007 self-affidavit; and 
The petitioner's February 17,2009 self-affidavit. 

The 2007 and 2008 notices from the automobile insurance company have no relevance toward a 
determination as to whether the petitioner and M-M- shared a joint residence between 2004 and 2006. 
As they were issued outside the period of claimed joint residence, they cannot serve as evidence of a 
shared joint residence during the period in question. 

As was noted previously, the etitioner stated on the Form 1-360 that the last location at which he and 
M-M- lived together was the address in Germantown, Maryland. As such, 
the 2005, 2006, and 2007 income tax returns that show the petitioner as living in Walkersville 
Maryland do not assist the petitioner in establishing that he and M-M- lived together at the - address in Germantown. Although the 2004 tax return was filed from the 
Germantown address, that single document, alone, is insufficient to establish joint residence. 

Nor do the single bank statement and accompanying letter made that demonstration. First, as was the 
case with the 2005, 2006, and 2007 tax returns, because the bank statement shows the couple as living 
together in Walkersville, Maryland, it does not assist the petitioner in demonstrating that he and M-M- 
were living together in Gennantown. Moreover, the AAO notes that a single bank statement, even if 
pertaining to a joint account, does not establish joint residence. There is no way of ascertaining from 
this single bank statement whether both the petitioner and M-M- utilized and accessed this account, 
and whether this was the account from which the couple was actually paying for their living expenses. 
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The AAO also notes that although this bank statement covers the period from February 17 through 
March 22,2006, only one transaction took place between February 17 and March 6. 

shared a joint residence. Although both of these individuals stated that they visited the couple's 
apartment, neither affiant offered any probative information regarding the couple's purported joint 
residence, such as details regarding their apartment, their home furnishings, their neighbors, or any 
of their belongings. 

as to whether the petitioner and M-M- shared a joint residence, as the statements from both 
individuals are based solely upon the testimony of the petitioner; neither individual has any personal 
knowledge of the couple's relationship. As such, their recounting of the petitioner's testimony in 
this regard does not bolster the petitioner's testimony in a meaningful way. 

Finally, the AAO turns next to the petitioner's testimony. In his October 9, 2007 self-affidavit, the 
petitioner stated that after their marriage, he and M-M- lived together at the - 
address in Germantown until the second week of March, 2006. In his February 17, 2009 self-affidavit, 
the petitioner reiterated that he and M-M- separated in March 2006. 

Upon review of the entire record of proceeding, the AAO finds that the evidence contained therein 
fails to establish that the petitioner and M-M- shared a joint residence. First and foremost, the AAO 
notes again the inconsistencies outlined at the outset of its discussion regarding the couple's 
purported joint residence, and finds that those inconsistencies undermine the probative value of the 
petitioner's testimony. Even if such were not the case, the AAO finds the testimony of the 
petitioner, as well as that of his affiants, insufficiently detailed in describing the couple's joint 
residence, as their testimony provides little probative information regarding the purported joint 
residence. For example, there is no discussion in the record of the couple's residential building, 
their apartment, their home furnishings, their neighbors, or any of their jointly-owned belongings. 
Considered in the aggregate, the evidence of record fails to demonstrate that the petitioner resided 
with M-M-, as required by section 204(a)(l)(A)(iii)(II)(dd) of the Act. 

Battery or Extreme Cruelty 

The second issue on appeal is whether the petitioner has established that M-M- subjected him to 
battery or extreme cruelty. In his October 9, 2007 self-affidavit, the petitioner stated that M-M- began 
changing in 2005. She began receiving calls from another man, and began spending increasing 
amounts of time away from home. When confronted, M-M- became angry at the petitioner. Soon, M- 
M- was bringing friends into the house, and the petitioner had to clean up after them. M-M- began 
insulting the petitioner's racial heritage and threatening his immigration status. The petitioner reported 
that M-M- hit him with shoes, a saucepan, picture frames, and telephones; kicked him; and slammed 
doors. The petitioner stated that, as a result of such physical and mental abuse, he became depressed, 
The petitioner stated that he feels worthless, and that, as a result of suicidal thoughts, he began seeing a 
psychologist. 
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The petitioner 
a two-hour in 
petitioner and 

also submitted an evaluation from -a 
terview with the petitioner on July 11, 2007. both the 
counsel were concerned about the petitioner having - - 

abuse he had endured. According to evaluation, the petitioner told him that M-M- 
began receiving calls from another man in 2006 (rather than in 2005 as reported by the petitioner in his 
self-affidavit), and moved from the marital home in the summer of 2006 (rather than in March 2006, as , , 

reported by the petitioner in his self-affidavit). t a t e d  that ;he petitioner told him that M- 
M- was abusive and controlling; that she insulted him; threatened his immigration status; attacked him 
physically on numerous occasions; punched him; threw things at him; kicked him; demanded money; 
and threatened to have a friend hurt him. t a t e d  that, in his opinion, the petitioner suffers 
from a major depressive disorder, and recommended that the petitioner start psychotherapy and consult 
with a physician about antidepressants. 

In response to the director's November 24, 2008 request for additional evidence, the petitioner 
submitted another self-affidavit, affidavits from friends, and a statement and visit summaries from . - I 
In his February 17, 2009 self-affidavit, the petitioner stated that he and M-M- argued constantly; that 
she called him names; that she stayed out late; that she brought friends into the house; that she did not 
respect the petitioner; that she cheated on him; that she physically abused him; that she threatened to 
kill him if any unknown women called him; that she made threatening gestures toward him; that she 
dominated his life and took charge of everything; and that she treated him like a servant or a child. The 
petitioner reported that he felt humiliated, worthless, abandoned, depressed, powerless, and suicidal. 
The petitioner stated again that, as a result of M-M-'s abuse, he has had to see a psychologist. 

In his February 17, 2009 affidavit, s t a t e d  that he personally witnessed an incident in 
January 2006 during which M-M- was very confrontational and aggressive. According to - 
he "forced" the petitioner to leave the apartment in order to avoid a serious physical assault, and the 
petitioner lived with him for "several weeks." 

In his February 17, 2009 affidavit, stated that he personally witnessed several 
incidents of verbal abuse of the petitioner by M-M-. According t o ,  on February 7, 2006 he 
offered the petitioner a place to live after witnessing a fight. 

Finally, the petitioner submitted a letter and accompanying visit summaries f r o m ,  an 
internal medicine physician. In his February 17, 2009 l e t t e r ,  stated that he had been seeing 
the petitioner since January 16, 2008, that the petitioner had been treated for depression. The petitioner 
also submitted visit summaries which indicated that the petitioner visited five times: 
(1) January 16, 2008; 2008; (3) May 27, 2008; (4) July 2, 2008; and (5) December 22, 
2008. According to letter, the petitioner has been prescribed Wellbutrin, Zypexa, and 
Nortriptyline HCL. 

On appeal, the petitioner submits an A ril 17, 2009 letter from a licensed graduate 
professional counselor. According to & the petitioner told her that he and M-M- began arguing 
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in 2006, that M-M- was highly critical; that M-M- cheated on him; and that M-M- was verbally and 
emotionally abusive. She did not indicate that the petitioner told her that M-M- was physically 
abusive. states that the petitioner told her that he attempted suicide in June 2008, and that he 
remains in a deep state of depression. 

Upon review of the entire record of proceeding, the AAO finds that the petitioner has failed to establish 
that he was subjected to battery and/or extreme cruelty by M-M-. As a preliminary matter, the AAO 
notes that beyond the single interview w i t h ,  the petitioner did not scck 
treatment for his depression until January 2008, after he had filed the Form 1-360. 

l e t t e r  is of little evidentiary value, as it was based upon a single two-hour meeting 
between the petitioner and As such, conclusions do not reflect the 
insight and elaboration commensurate with an established relationship with a mental health 
professional, thereby rendering his findings speculative, and diminishing his evaluation's 
evidentiary value. Although states that a follow-up appointment was scheduled, there 
is no indication that such a meeting took place. Further, a l t h o u g h r e c o m m e n d s  that 
the petitioner begin psychotherapy, there is no indication that the petitioner has sought such 
treatment. 

With regard to the information submitted from the AAO notes that the petitioner's first 
visit with occurred on January 16, 2008, nearly two years after M-M- moved out of the 
residence and several months after the Form 1-360 was filed. The AAO notes that although 

recommended "follow up with psychiatry," there is no indication that the petitioner has ever 
met with a psychiatrist. 

Nor does the April 17, 2009 letter f r o m  a licensed graduate professional counselor, 
establish that the petitioner was subjected to battery or extreme cruelty. In her letter, s t a t e s  
that she has been treating the petitioner since February 2009. Although states that the 
petitioner suffers from depression as a result of M-M-'s abuse, her letter is insufficient to establish the 
petitioner's claim. First, the AAO notes t h a t d o e s  not indicate how many times she has met 
with the petitioner. Moreover, the AAO notes that, according to the petitioner told her that 
he attempted suicide in June 2008, an assertion which appears nowhere else in the record of 
proceeding. This inconsistency between the petitioner's account of the abuse to n d  that of 
his own self-affidavits undermines the probative value of this letter. 

When considered in the aggregate, the evidence of record fails to establish that the petitioner was 
subjected to battery and/or extreme cruelty. As the record contains no documentary evidence regarding 
the alleged abuse, such as police reports, the petitioner's claim to have been abused is based upon his 
own testimony, his testimony to medical professionals, the testimony of medical professionals, and the 
testimony of his friends. However, the record contains multiple, unresolved inconsistencies regarding 
the alleged abuse. Although the petitioner reported that marital problems began surfacing in 2005, he 
told that such troubles began in 2006. Although he told h a t  he attempted 
suicide in June 2008, the petitioner made no such claim in his self-affidavits. Such inconsistencies 
undermine the probative value of his testimony in both his self-affidavits to USCIS and in his 
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renditions of events to - a n d  It i also nclear to the AAO why the 
petitioner has never seen a psychiatrist, as recommended by both and and why 
he waited until January 2008, nearly two years after M-M- moved from the residence and several 
months after the Form i-360 was filed, befoie meeting with on a regular basis (as noted, his 
interview w i t h  was a one-time occurrence). 

The petitioner has failed to establish that M-M- subjected him to battery and/or extreme cruelty during 
their marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Good Faith Entry into Marriage 

The third issue on appeal is whether the petitioner has established that he married M-M- in good 
faith. The AAO agrees with the director's determination that the petitioner has failed to make such 
a demonstration. 

With regard to his intentions upon entering into the marriage, the self-petitioner stated in his 
October 9, 2007 self-affidavit that he met M-M- at a nightclub in February 2004. He introduced 
himself and they talked, exchanged telephone numbers, and began dating. They married on May 
10, 2004. 

The AAO agrees with the director's determination that the record, as presently constituted, fails to 
establish that the petitioner married M-M- in good faith. The petitioner's affidavits speak primarily 
to M-M's behavior during the marriage. The petitioner fails to provide a detailed account of the 
couple's courtship, which would assist the AAO in evaluating his intentions upon entering the 
marriage. In a case such as this, where there is little physical evidence of the petitioner's intentions 
upon entering the marriage, his testimony is crucial. However, the petitioner's testimony with 
regard to his intentions upon entering the marriage, is vague and generalized. The record indicates 
that the couple dated for about three months before getting married. There is very little information 
of record regarding the events that transpired during that time period. For example, the petitioner 
fails to describe, in any meaningful detail, the types of activities the couple enjoyed together during 
this time; the places they went; the petitioner's thoughts at the time regarding the couple's future 
together; and the petitioner's thoughts with regard to M-M-'s family. There is no information 
regarding the couple's decision to marry, the proposal, or their wedding. Such information would 
allow the AAO to examine the petitioner's intentions upon entering into the marriage. Without 
such information, the AAO cannot examine the petitioner's intentions, as there is no physical 
evidence that speaks to his intentions upon entering the marriage. The evidence of record fails to 
demonstrate that the petitioner entered into marriage with M-M- in good faith, as required by 
section 204(a)(l)(A)(iii)(I)(aa) of the Act. 

Eligibility for Immigrant Classification and Section 204(g) of the Act 

The fourth issue on appeal is whether section 204(g) of the Act further bars approval of this petition 
and, therefore, renders the petitioner ineligible for immigrant classification pursuant to 8 C.F.R. 3 
204.2(c)(l)(iv). Section 204(g) of the Act states the following: 
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Restriction on petitions based on marriages entered while in exclzrsion or 
deportation proceedings. - Notwithstanding subsection (a), except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period [in 
which administrative or judicial proceedings are pending], until the alien has resided 
outside the United States for a 2-year period beginning after the date of the marriage. 

The regulation at 8 C.F.R. 5 204.2(~)(1) states, in pertinent part, the following: 

(iv) Eligibility for immigrant classijkation. A self-petitioner is required to comply 
with the provisions of section . . . 204(g) . . . of the Act. 

That the petitioner was in proceedings at the time of his marriage to M-M- is not in dispute. As 
noted, section 204(g) of the Act states that a petition may not be approved to grant an alien 
immediate relative status by reason of a marriage which was entered into during the period [in 
which administrative or judicial proceedings are pending], until the alien has resided outside the 
United States for a 2-year period beginning after the date of the marriage, unless the petitioner 
establishes that he or she is eligible for the bona fide marriage exception at 204(g) of the Act, which 
is contained at section 245(e)(3). 

Section 245(e) of the Act states, in pertinent part, the following: 

Restriction on adjustment of status based on marriages entered while in admissibility 
or deportation proceedings; bona fide marriage exception. - 

(3) [Slection 204(g) shall not apply with respect to a marriage if 
the alien establishes by clear and convincing evidence to the satisfaction of 
the [Secretary of Homeland Security] that the marriage was entered into in 
good faith and in accordance with the laws of the place where the marriage 
took place and the marriage was not entered into for the purpose of procuring 
the alien's admission as an immigrant and no fee or other consideration was 
given (other than a fee or other consideration to an attorney for assistance in 
preparation of a lawful petition) for the filing of a petition under section 
204(a) . . . with respect to the alien spouse or alien son or daughter. In 
accordance with the regulations, there shall be only one level of 
administrative appellate review for each alien under the previous sentence. 

The corresponding regulation at 8 C.F.R. 5 245.l(c)(9)(v) states, in pertinent part, the following: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
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into during deportation, exclusion or related judicial proceedings may be approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

Accordingly, the issue before the AAO is whether the petitioner has proved by clear and convincing 
evidence that he entered into marriage with M-M- in good faith. While identical or similar 
evidence may be submitted to establish a good faith marriage pursuant to section 
204(a)(l)(A)(iii)(I)(aa) of the Act and eligibility for the bona fide marriage exemption at section 
245(e)(3) of the Act, the latter provision imposes a heightened burden of proof. Matter of Arthur, 
20 l&N Dec. 475, 478 (BIA 1992). To demonstrate eligibility for immigrant classification under 
section 204(a)(l)(A)(iii) of the Act, the petitioner must establish his or her good-faith entry into the 
qualifying relationship by a preponderance of the evidence and any relevant, credible evidence shall 
be considered. Sections 204(a)(l)(A)(iii)(I)(aa) and 204(a)(l)(J) of the Act, 8 U.S.C. $5  
1154(a)(l)(A)(iii)(I)(aa), 1154(a)(l)(J); Matter of Martinez, 21 I&N Dec. 1035, 1036 (BIA 1997); 
Matter of Patel, 19 I&N Dec. 774, 782-83 (BIA 1988); Matter of Soo Hoo, 11 I&N Dec. 15 1, 152 
(BIA 1965). However, to be eligible for the bona fide marriage exception under section 245(e)(3) 
of the Act, the petitioner must establish his or her good-faith entry into marriage by clear and 
convincing evidence. Section 245(e)(3) of the Act, 8 U.S.C. $ 1255(e)(3); 8 C.F.R. § 
245.l(c)(9)(v). "Clear and convincing evidence" is a more stringent standard. Arthur, 20 I&N Dec. 
at 478. See also Pritchett v. I.N.S., 993 F.2d 80, 85 (5th Cir. 1993) (acknowledging "clear and 
convincing evidence" as an "exacting standard"). 

As the petitioner has failed to establish that he entered into marriage with M-M- in good faith by a 
preponderance of the evidence, as required by section 204(a)(l)(A)(iii)(I)(aa) of the Act, he has 
therefore also failed to demonstrate that he qualifies for the bona fide marriage exemption under the 
heightened standard of proof required by section 245(e)(3) of the Act. Accordingly, the AAO 
agrees with the director's determination that section 204(g) of the Act mandates denial of this 
petition and, therefore, the petitioner is ineligible for immigrant classification under section 
201(b)(2)(A)(i) of the Act. 

Conclusion 

The AAO agrees with the director's determination that the petitioner has failed to establish that he 
shared a joint residence with M-M-; that M-M- subjected him to battery or extreme cruelty; that he 
married M-M- in good faith; and that he is ineligible for immigrant classification under section 
201(b)(2)(A)(i) of the Act because he is subject to section 204(g) of the Act. For all of these 
reasons, the AAO will not disturb the director's denial of the petition. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. $ 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


