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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Act, 8 U.S.C. 
$ 1154(a)(l)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

The director denied the petition because the petitioner did not establish that her husband subjected her 
to battery or extreme cruelty during their marriage. 

On appeal, counsel submits a statement and additional evidence, including a second affidavit from the 
petitioner, an affidavit from the petitioner's cousin, and a copy of the "Immigrant Power and Control 
Wheel." 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. $ 1154(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) of the Act, 8 U.S.C. $ 1154(a)(l)(J) states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are further explicated in the regulation at 8 C.F.R. 5 204.2(~)(1), which 
states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cruelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, 
including rape, molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen . . . spouse, must have been perpetrated against the self-petitioner 
. . . and must have taken place during the self-petitioner's marriage to the abuser. 
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The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are further 
explicated in the regulation at 8 C.F.R. 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and affidavits 
from police, judges and other court officials, medical personnel, school officials, clergy, 
social workers, and other social service agency personnel. Persons who have obtained an 
order of protection against the abuser or have taken other legal steps to end the abuse are 
strongly encouraged to submit copies of the relating legal documents. Evidence that the 
abuse victim sought safe-haven in a battered women's shelter or similar refuge may be 
relevant, as may a combination of documents such as a photograph of the visibly injured 
self-petitioner supported by affidavits. Other forms of credible relevant evidence will 
also be considered. Documentary proof of non-qualifying abuses may only be used to 
establish a pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

The record in this case provides the following pertinent facts and procedural history. The petitioner is a 
native and citizen of Kenya who was admitted to United States on November 23, 2001, as a B-2 
nonimmigrant. The petitioner married R-P-', a U.S. citizen, on August 23, 2002, in Des Moines, Iowa. 
On July 24, 2003, R-P- filed a Form 1-130, Petition for Alien Relative, and the petitioner concurrently 
filed a Form 1-485, Application to Register Permanent Resident or Adjust Status, both of which were 
denied on April 27, 2007. On May 29, 2008, the petitioner was served with a Notice to Appear for 
removal proceedings charging her under section 237(a)(l)(B) of the Act as an alien who remained in 
the United States for a time longer than permitted. The petitioner remains in proceedings before the 
Omaha, Nebraska Immigration Court. 

The petitioner filed the instant Form 1-360 on September 22, 2008. On September 26, 2008, the 
director issued a Request for Evidence (RFE) of, inter alia, the requisite good moral character. On 
October 14, 2008, the petitioner, through counsel, responded with additional evidence. On June 5 ,  
2009, the director issued a second RFE of, inter alia, the requisite abuse. On August 31, 2009, the 
petitioner, through counsel, responded with additional evidence. On September 23, 2009, the 
director denied the instant 1-360 petition because the petitioner did not establish that her husband 
subjected her to battery or extreme cruelty during their marriage. On October 19, 2009, the petitioner, 

- - 

1 Name withheld to protect individual's identity. 



through counsel, timely appealed the denial of the instant 1-360 petition. On December 15, 2008, the 
petitioner filed a second Form 1-485, Application to Register Permanent Residence or Adjust Status, 
which was denied on November 18,2009, based on the denial of the 1-360 petition. 

On appeal, counsel asserts that the director did not adequately consider the abuse suffered by the 
petitioner. 

Battery or Extreme Cruelty 

The record contains the following evidence relevant to the petitioner's claim that her husband 
subjected her to battery or extreme cruelty during their marriage: 

The petitioner's affidavit and her hand-written statement, both dated August 6, 2008, submitted 
at the time of filing; and her affidavit dated November 11,2009, submitted on appeal; 
An affidavit dated November 9,2009, from the petitioner's cousin, Mr. 7- 
A criminal history for R-P-; 
An evaluation dated August 26, 2009, from Dr. , a licensed clinical 
psychologist at the located in Des Moines, 
Iowa; and 
The "Immigrant Power and Control Wheel." 

In her August 6, 2008 affidavit submitted at the time of filing, the petitioner states, in part, that R-P- is 
currently incarcerated for his conviction for impersonating a police officer. 

In her August 6, 2008 hand-written statement submitted at the time of filing, the petitioner states, in 
part, that, after she received a work permit in October 2004, and began working, R-P- discontinued 
working. The petitioner states that she then discovered previously unknown things about R-P-, such as, 
he drove a car without a driver's license, he drank heavily, and he disappeared for days without telling 
her where he was. The petitioner also states that R-P- came home drunk and asked her for money, and 
then became angry when she gave him the money she had, asking her for all her money, as she was able 
to work because of him, and, "without him [she] would be a [miserable] Ahcan wom[a]n in the state." 
The petitioner states that her marriage to R-P- began to scare her as she discovered the extent of his 
criminal behavior and his disrespect. The petitioner explains that she "comforted [herself] with how 
much his parents loved [her] and cared for [her]." The petitioner states that R-P- took other women 
home while she was at work, and when she confronted him, he threatened to divorce her and return her 
"black ass" to Africa. The petitioner states that R-P- asked her to pay off debts that were not hers, 
threatened to divorce her for not accompanying him to bars and strip clubs, and gave her clothing to his 
girlfriends "just to hurt [her] feelings." The petitioner states that when she told R-P- that she was 
working extra hours to send money to her parents and three boys in Afiica, he said "to hell with [her] 
kids," and "[her parents] can assist them." The petitioner states that R-P- wanted her to borrow money 
from her friends, and that he sent some of his friends to her to pay back the money he had borrowed 
from them. .The petitioner states that after she reported R-P-'s behavior to his parents, they confronted 
him while she was at work, whereupon he pulled a knife and accidentally cut himself while trying to 
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cut his mother, and he also cut the kitchen door, after which his father called the police and ambulance. 
The petitioner explains that R-P- was hospitalized and, upon his release, he was treated at a mental 
hospital for two weeks. The petitioner states that after the funeral of R-P-'s father, R-P- drank beer 
with some women and danced around while shouting at her, "I need a divorce," and called her names 
like "black devil" and told her to "take [her] black ass to Africa [to] die of poverty with [her] family 
and [her] kids." The petitioner also states that whenever she tried to correct him, he told her to "shut 
her black mouth." The petitioner explains that she stayed with R-P- because she loved him and his 
family members loved her. The petitioner states that R-P- had "criminal legal troubles" such as having 
a weapon, trying to rob a gas station, taking beer by force, and not having a driver's license, and that he 
was convicted and incarcerated, but she paid to get him out of jail. The petitioner explains that after 
R-P- was released on probation, he was arrested again for impersonating a police officer, and sentenced 
to 17 years in prison, which he began serving in 2005. 

In her November 11, 2009 affidavit submitted on appeal, the petitioner states, in part, that a review of 
the "Immigrant Power and Control Wheel . . . jugged [sic] [her] memory on so many specifics of [their] 
marriage and relationship." The petitioner reiterates some of the testimony from her previous statement 
and also states that shortly after she married R-P-, he showed her a switch blade that he always carried 
with him and placed next to his side of the bed at night. The petitioner states that when he was angry or 
drunk, which occurred about twice weekly, he repeatedly flipped the knife open and waved it around, 
making threats. The petitioner reiterates the incident of R-P- attempting to stab his mother and then 
cutting himself and the wall. The petitioner states, "He threatened to kick me out of t[h]e home if I 
were to call 91 1 for help." It is noted that this statement conflicts with her August 6,2008 hand-written 
statement, in which she states that during this stabbing incident, she was at work, and her father-in-law 
called the police and ambulance. The petitioner states further that R-P- did not like black people and 
"[wlith the exception of [her] sister, he would not let any of [her] black friends or relatives visit [her] at 
home. The petitioner states, "He was very upset when once my mother and my uncle came for a visit." 
The petitioner also states in her November 11, 2009 affidavit that the R-P- complained about her 
cooking and "more than once threw away [her] cooking to the dog," that he repeatedly threatened not to 
continue his immigration petition for her, that he demanded sex from her, and kept a girlfriend on the 
side. 

In his November 9, 2009 affidavit, the petitioner's cousin, Mr. r e i t e r a t e s  some of the 
petitioner's testimony and also discusses events that the petitioner herself does not mention in any of 
her testimony. For example, Mr. states that R-P- threatened the petitioner and her 
mother-in-law with a sharp knife and that the petitioner wanted to call 911, but her mother convinced 
her not to do so. Again, this contradicts the petitioner's August 6, 2008 hand-written statement, in 
which the petitioner does not state that the petitioner threatened her with a knife, but describes a "knife 
incident" that occurred while the petitioner was at work, involving her mother-in-law and father-in-law, 
who ultimately called the police and an ambulance. M r . u s  assertion that he "offered to go and 
talk to [R-P-1" is not mentioned in any of the petitioner's own testimony, which detracts from the 
probative value of his testimony. Mr. -1so asserts that R-P- would stab the wall "just to 
intimidate her to give him money." Again, this behavior attributed to R-P- is not discussed in any of 
the petitioner's own testimony, which detracts fi-om the probative value of ~ r e s t i m o n ~ .  



The record also contains an evaluation dated August 26, 2009, from Dr. - a 
licensed clinical psychologist at the ., located in Des 
Moines, Iowa, who states, in part, that the petitioner was referred by her attorney for an evaluation "to 
determine if she was or was not the victim of battery and/or extreme cruelty during the course of their 
marriage." Dr. states that she conducted "a clinical structured interview" with the 

and she additionally "reviewed multiple records which included those submitted to 
Immigration Services," including the petitioner's affidavit and R-P-'s criminal record. Dr. 

-. also discusses letters directed to her from the petitioner's sister, and 
from the petitioner's f r i e n d , .  It is noted that such letters are not included in the record. 
It is also noted that Dr. 9 ' s  statement that Ms. indicated in her letter that the 
petitioner "would at times stay with her as a result of [R-P-'s] actions toward her" is not discussed in 
any of the petitioner's own testimony. Rather, in her ~ u G s t  6, 2008 hand-written statement, the 
petitioner states that she sometimes stayed with her friends after R-P-'s incarceration because during 
that time she was living with her mother-in-law and her husband's ex-wife, who began using the 
petitioner's belongings and opening her mail without her permission. Dr. also states, 
"[The petitioner] also indicates that she had different addresses at times because [R-P-] would hide her 
mail." Again, this information conflicts with the petitioner's August 6, 2008 hand-written statement, 
which states that, while R-P- was incarcerated. both R-P-'s mother and his ex-wife tam~ered with her 

I 

mail and thus she had to change addresses. Dr. a l s o  states, "While she denies ever 
staying at a shelter, she did . . . go and stay with her sister and a friend on 
and off because of her concerns and fears." Again, nowhere in the petitioner's own testimon does she 
state that she stayed with her sister or her friend because of her fear of R-P-. Dr. d also 
states that the petitioner "spoke about [R-P-'s] attempt at isolating her from others including her family 
and friends out of fear that they would take her away." Again, the petitioner does not mention this in 
any of her own testimony. Dr. 7, "While [the petitioner] reported . . . that [R-PI 
did not 'put his hands on her,' or physically attack her, she did indicate that he was very aggressive to 
property and to himself." Dr. concludes, "In summary, it is believed that [the 
petitioner's] case warrants emotional abuse and extreme cruelty." 

In addition to the inconsistencies, discussed above, Dr. o e s  not specify the date or 
length of her evaluation session with the petitioner. Nor does Dr. -ndicate that she 
treated or recommended any treatment for the petitioner. Nor does Dr. -rovide any definitive 
diagnosis of the petitioner or provide any specific information indicating that the alleged abuse by the 
petitioner's husband was a causative or contributing factor to the petitioner's mental andor physical 
health condition. 

While we do not question the expertise of Dr. her testimony fails to establish that the 
behavior of the petitioner's husband rose to the level of extreme cruelty, as defined in the regulation at 
8 C.F.R. 5 204.2(c)(l)(vi). Again, while Dr. I reiterates a description of the behavior of 
the petitioner's husband, she also mentions incidents involving the petitioner's husband that the 
petitioner herself does not mention in any of her own testimony, which creates inconsistencies that 
detract from the probative value of ~ r . t e s t i m o n ~ .  In sum, Dr. d o e s  
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not provide substantive, probative information indicating that the petitioner was subjected to actual 
threats, controlling actions or other abusive behavior that was part of a cycle of psychological or sexual 
violence. 

In this case, we do not find the petitioner's evidence to be credible or sufficient to meet the petitioner's 
burden of proof. The petitioner does not claim and the record does not indicate that the petitioner's 
husband subjected her to battery. The relevant evidence also fails to demonstrate that the petitioner's 
husband subjected her to extreme cruelty during their marriage, as that term is defined in the regulation 
at 8 C.F.R. 5 204.2(c)(l)(vi). As discussed above, the petitioner has not resolved the numerous 
inconsistencies in the record that diminish the evidentiary value of her statements. Accordingly, the 
petitioner has not established battery or extreme cruelty, as required by section 204(a)(l)(A)(iii)(I)(bb) 
of the Act. 

The petitioner has not demonstrated that her husband subjected her to battery or extreme cruelty 
during their marriage. She is consequently ineligible for immigrant classification pursuant to section 
204(a)(l)(A)(iii) of the Act and his petition must be denied. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


