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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw the 
director's decision; however, because the petition is not approvable, it will be remanded for further 
action and consideration. 

The petitioner seeks immigrant classification pursuant to section 204(a)(l)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.C. 5 1154(a)(l)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

The director denied the petition on September 28, 2009, determining that the petitioner had not 
established that he had been subjected to battery or extreme cruelty by his former spouse. 

We concur with the director's determination that the petitioner has not established that he was 
subjected to battery or extreme cruelty perpetrated by his former spouse. Beyond the decision of the 
director, we find that the petitioner has not established a qualifying relationship with the alleged 
abusive spouse and has not established eligibility for immigrant relative classification under section 
201(b)(2)(A)(i) of the Act. Nonetheless, the matter must be remanded because the director denied the 
petition without first issuing a Notice of Intent to Deny (NOID) the petition pursuant to the 
regulation at 8 C.F.R. § 204.2(c)(3)(ii) that was in effect when the petition was filed. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. 5 1154(a)(l)(A)(iii)(II). 

An alien who is divorced from the claimed United States citizen abuser may still self-petition under this 
provision of the Act if the alien demonstrates "a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the United States citizen spouse." 
Section 204(a)(l)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.C. § 1154(a)(l)(A)(iii)(II)(aa)(CC)(ccc). 

Section 204(a)(l)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are also explained in the regulation at 8 C.F.R. 5 204.2(~)(1), which states, 
in pertinent part: 



(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, being 
the victim of any act or threatened act of violence, including any forceful detention, 
which results or threatens to result in physical or mental injury. Psychological or 
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a 
minor), or forced prostitution shall be considered acts of violence. Other abusive 
actions may also be acts of violence under certain circumstances, including acts that, 
in and of themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the citizen 
. . . spouse, must have been perpetrated against the self-petitioner . . . and must have 
taken place during the self-petitioner's marriage to the abuser. 

The evidentiary guidelines for a self-petition under section 204(a)(l)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. § 204.2(~)(2), which states, in pertinent part: 

Evidence for a spousal self-petition - 

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as may a combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

The record includes the following pertinent facts. The petitioner is a citizen of Turkey who entered 
the United States as a nonimmigrant in May 2000. He married -a United States citizen, on 
November 24, 2003 in the State of ~ r k a n s a s . ~  The petitioner's former spouse, f i l e d  a Form 

' Name withheld to protect individual's identity. 
The petitioner had previously married on July 18, 2001 and evidence of the divorce of the first wife 

on November 12, 2003 is in the record. References to the petitioner's former spouse refer to m 
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1-130, Petition for Alien Relative, on his behalf on January 20, 2005. She withdrew the Form 1-130 
on November 29, 2006. The couple separated sometime in November 2006 and the marriage was 
dissolved on April 23, 2007. The court granted restraining orders against both the petitioner and the 
petitioner's spouse. The petitioner filed the Form 1-360 on June 11,2007. 

Battery or Extreme Cruelty 

The AAO has reviewed the record regarding the petitioner's claim that he was abused by The 
petitioner initially submitted documents with handwritten notes on several of the documents. For 
example, the petitioner provided a photocopy of a receipt for a laptop computer with a handwritten note 
that the computer was accessed by someone other than him and that he believes s o l i c i t e d  another 
individual to accuse him of threatening that individual with a knife, but that the individual actually put 
the knife in the petitioner's face. The initial record included a printout of electronic mail that the 
petitioner claims is from o him. It is dated February 24, 2004. The email is about the difficulties 
in marriage and includes the words "I tried hard to sabotage you because [I] was hurt." The petitioner 
has apparently handwritten - "This is her confessing sabotaging me after she left when my credit card 
was defrauded." The petitioner also accused someone of accessing information about his immigration 
status without his authorization. The initial record further included a December 21, 2006 letter from 
the petitioner's former spouse's attorney advising the petitioner of the times he may visit his daughter 
with professional supervision and noting that she does not take threats lightly and any further threats 
from the petitioner will be reported to the police. The letter includes the petitioner's note that "if this 
was true they would call the cops on me 3 blocks away." On a document titled "People Search Report" 
the petitioner has written that the document proves "she" not only broke into his computer but also into 
his locked file box. The petitioner also provided a printout of questions regarding deportation and 
custody of children that he writes were asked from his computer. The record further included a 
handwritten note signed b y ,  whose card indicates he is a Murrieta, California police officer. 

wrote that on November 4, 2006, he responded to a family disturbance and while at the 
residence he spoke with the petitioner who gave him an orange piece of paper, possibly written by the 
petitioner's spouse that indicated the petitioner was giving up custody of his daughter but that the letter 
was not signed by the petitioner. n o t e d  further that he took possession of the paper at the 
petitioner's request but has since misplaced the paper. The petitioner further provided a copy of his 
request to the IRS to extend his time to file his 2006 taxes and his handwritten note that he could not 
file his taxes in 2006 because M-B- had kept his W-2 forms and other mail and had refused to give it to 
him in court or at the police station. 

The initial submission also included a statement signed b y  dated May 8, 2007 repeating 
information that the petitioner had told him regarding the petitioner's spouse such as: that the 
petitioner's spouse rehsed him visitation rights for his alleged child; that the petitioner's spouse 
pinched him on the arm; that the petitioner had shown him an email where his spouse confessed to 
sabotaging him; that the petitioner's spouse had poked him in the eye but the petitioner did not file a 
complaint because his wife wants him deported but at the same time wants him to pay child support 

not to the petitioner's first wife. 



without any visitation at all; and that the petitioner felt heartbroken because his spouse and her family 
call the petitioner a terrorist to psychologically abuse him to make him believe that he could not see his 
alleged child. - does not indicate that he witnessed any abuse. The record also included a 
May 20, 2007 statement signed b y  noting: that the petitioner had had recent troubles with 
his ex-wife threatening his life and his deportation over child custody; that the petitioner's wife had 
ruined the petitioner's credit as the petitioner is shown as dead on his credit report; that he has not been 
able to see his daughter; and that "they" know of the petitioner's troubles with two unscrupulous 
attorneys that took advantage of his situation. d o e s  not provide any information regarding 
how he knows of these circumstances. In an April 30, 2007 letter, indicated that he 
realizes there are current issues with the petitioner's family life and that he prays that the petitioner will 
be able to understand the legal system fully to be able to retain his rights as a father and a hard working 
taxpayer in this country. In an undated letter, wrote that she is a teller at a bank where the 
petitioner transacts business and noted that the petitioner is very concerned about the security of his 
account and had explained that he did not want any information given out over the phone because his 
ex-wife had had other males impersonate him over the phone. 

In response to the director's June 30,2007 RFE, the petitioner provided a printout of a police narrative 
regarding the petitioner's 91 1 call on April 22, 2006 wherein the petitioner reported that his wife "is 
verbal with him and wont [sic] leave him alone." A handwritten note on the printout states: "I didn't 
agree to ivin [sic] my custodial rights for blackmail. She neither let me sleep in the living room or in 
my car. m t h r e a t e n e d  to kill me in my sleep." The record included a second printout of a police 
narrative dated November 19, 2006 regarding the petitioner's request for police assistance to stand by 
while he retrieved his belongings from his spouse's residence and the police report that the petitioner's 
spouse was not at home and that the petitioner was advised of the temporary restraining order against 
him. The record included a third printout of a police narrative regarding the petitioner's request for 
police assistance on December 1, 2006 wherein the police talked with the petitioner in the lobby of his 
wife's building and was advised that there was a temporary restraining order against him and that he 
should "keep the peace and get his meds and contacts fiom the location fiom his wife." A handwritten 
note on the printout states: "Who wants her husband to drive to work without contacts and meds while 
asking for money from him? Who doesn't open the door to the cops?" 

In an August 15, 2007 statement, the petitioner stated: that he is homeless because of the abuse of his 
ex-wife; that s e n t  his green card back just to get full custody of the child he believes is his child; 
that she refused to give him his 2006 W-2 forms and would not let him take a child credit even though 
he paid for food and diapers for the child; that she threatened to have him deported for lack of child 
support; that both he and his ex-wife have restraining orders against each other; that she caused his 
work permit to be revoked and he faces deportation after "calling 91 1 on him" because he did not sign a 
paper to give up child custody; and that he is listed as deceased on his credit report after being 
threatened by her brother. The record included a copy of the petitioner's credit status dated March 
2007 showing that his risk score was not calculated because of a report that the petitioner is deceased. 

In a November 21, 2007 revised statement, the petitioner indicated that he had a scheduled interview on 
the Form 1-130 filed by on his behalf for November 3, 2005 but that this interview was 



"postponed to November 3 1, [sic] 2005." The petitioner noted that at the interview the adjudication 
officer indicated that as h a d  not recently lived in the United States (although she is a United 
States citizen) the petitioner would need a co-sponsor for the Form 1-130. The petitioner acknowledged 
that on December 1, 2005 additional sponsors were found for the Form 1-130 but that on September 6, 
2006 his Form 1-485, Application to Adjust Status, was returned as undeliverable. The petitioner 
indicated that t o l d  him that if he gave up custody of their daughter she would let him have his 
green card and then citizenship. The petitioner stated that started using "physical violence" on 
him, threatened to kill him, tried to get him to hit her, ant threatened that if he did not sign an orange 

- 

piece of paper giving up custod of his daughter she would call the police and tell them he was a 
terrorist. The petitioner noted h d i d  call the police on November 4, 2006 and that when the police 
came, gave them false statements but they told her to go and stay with her siblings as the 
petitioner did not have anyplace to go and she did. The petitioner claimed that reported that he 
robbed a bank and made other reports to the police but that the police did not believe her. The petitioner 
also related his difficulty with the court system regarding his child's custody and with and the co- 
sponsor withdrawing their support for the Form 1-130 filed on his behalf. 

Attached to a May 30, 2008 letter from the petitioner's pro bono attorney is the petitioner's undated 
revised statement regarding this petition. The petitioner indicated that he married on November 
24, 2003 without knowing her very well because of her pregnancy and his belief that he was the father 
of her child. The petitioner noted his belief that abused medication used to help her with her 
pregnancy. He also noted that shortly after their marriage, they had a disagreement with his not being 
affectionate towards her and she ran at him like a football player, tripped and fell on the bed in front of 
him and blamed him for her fall even though he had not touched her. The petitioner further noted that 

accused him of being unfaithful and escalated the argument into pushing and hitting him and 
threatening to kill him in his sleep. The petitioner reported that after their daughter's birth, on August 
13, 2004, continued to yell at him, threaten that she would kill him in his sleep, she would follow 
him around arguing and that he could not escape her annoying and threatening voice in his head all the 
time. The petitioner also indicated that he feared for his daughter and his well being and that when 
f i g u r e d  out his concern for their daughter that she threatened to return to Mexico with the child if the 
petitioner did not provide her with the things that she wanted. The petitioner further reported that at 
some p o i n t  did go back to Mexico to settle a property disagreement with her ex-husband, that he 
paid for the plane tickets, that she did not take the diamond ring that he gave her, that she wrote an 
email saying that she had sabotaged him, and that she made him apologize for things he did not 
understand or made sense. The petitioner noted that he would not have continued the relationship if 

had not gotten pregnant and that he put up with everything because he believed was mentally 
unstable and because of his love for their daughter. The petitioner also stated that at some point he was 
"defrauded on [his] credit card for about $800." 

The petitioner reported that on September 6, 2006 his Form 1-485 was returned as undeliverable 
without him knowing which "caused serious impact" because w a s  harassing and threatening him 
to give up custody of his daughter. The petitioner reported that if he gave up his daughter's custody 

said she would let him have his green card. The petitioner stated that =started using physical 
violence on him and she returned his mail to USCIS on September 11. The petitioner noted that before 



his daughter's second birthday, argued with him and he locked himself in his daughter's room 
but that he thought that would hurt herself trying to break down the door and then blame him so 
he complied with every purchase she asked for. The petitioner indicated that on one occasion, = 
handed his daughter to him while he was taking a shower and then later accused him of molesting his 
daughter. The petitioner reported that c o n s t a n t l y  badgered him, hun him with her long nails, and 
bumped him and squeezed his neck, all while trying to get him to hit her which he would not do. The 
petitioner repeated his statement that a d  threatened that if he did not give up child custody she 
would mess up his green card through an individual she knew who had influence in the California 
USCIS office. The petitioner also repeated his statement that t o l d  him if he did not sign an 
orange piece of paper giving up custody, she would call 911 which she did through his Internet phone 
line. The petitioner indicated again that when the police came on November 4, 2006, g a v e  them 
false statements but they told her to go and stay with her siblings as the petitioner did not have anyplace 
to go and she did. The petitioner reported that t o l d  lies, that she tried to get him to drink beer or 
smoke marijuana, and that she accused him of molesting their daughter. The petitioner repeated his 
belief that was mentally ill. The petitioner reported his belief that told their landlord that 
he was dead to get him off the lease and the ex-landlord reported his death to the credit bureaus. The 
record includes a November 17, 2006 letter on - letterhead addressed to = 
indicating that the company had been contacted by the petitioner to remove his name from the lease and 
requesting that call the office as it was normal practice for both parties to sign a "roommate intent 
to vacate" document. The petitioner reported his belief that deleted his work files which cost him 
about $20,000 but acknowledged he lost his lawsuit against her for this incident in small claims court. 
The petitioner acknowledged the restraining order placed against him on or about December 2006. The 
petitioner again claimed t h a t  reported that he robbed a bank and made other reports to the police 
but that the police did not believe her. 

The petitioner noted that although he and s e p a r a t e d  he still fears her and her conniving ways and 
that her mental instability makes her very dangerous. 

In a December 23, 2008 statement, the petitioner noted: that he refused to give in to blackmail from his 
ex-spouse; that he was kicked out of the Turkish Embassy and punched and was refused service as a 
Turkish citizen; that he does not have anything but his physical self; and that he demands a solution. In 
a second statement dated December 23, 2008, requesting that the decision on his Form 1-360 be 
expedited, the petitioner asserts that his "ex-sponsor" cancelled his sponsorship because he was broke 
and needed to make more money; that he was offered non-court approved child visitation through his 
ex-sponsor's wife by = and that his green card was "undeliverable" because his ex-wife stole it 
from his mailbox; that with the a roval of his Form 1-360 he will be able to spend time with his child; 
and that he cannot get a job after b w i t h d r e w  his employment benefits without a valid reason. 

In a January 29, 2009 statement, the petitioner again requests an immediate decision on his case and 
complains that he is not able to work legally because he refused to be blackmailed and his green card 
was stolen. 

In a July 10, 2009 statement, the petitioner indicated: that he has a scar from v i o l e n t  pinch on 
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his arm; that harassed him by trying to get him to sign an orange piece of paper giving up custody 
of his child; that kept hitting him violently on the back of his shoulder with her long nails; that 
she threatened to report him as a terrorist if he did not give up custody of his daughter; and that she 
called him a Muslim even though he had been working for and attending services at a Christian church. 
The petitioner indicated his belief that 1II did these things for economic gain and to control his 
dau hter and that she had previously married and divorced for economic gain. The petitioner claimed: b stole his laptop computer that had his work files and caused him to lose $30,000 in wages; that 
that and an individual the petitioner worked with in a mortuary3 conspired to issue a death 
certificate for the petitioner's death which was filed by the apartment management where the petitioner 
had lived; that his green card was stolen and he cannot get a job; that his ex-spouse's mother is 
pressuring him for child support and to work illegally; that his ex-spouse found out his first wife's 
name and asked her to give false statements against him; that illegally accessed a government 
computer without authorization while impersonating him; that photographs show that slammed 
doors and broke walls; and that the five-year restraining order against him was fraudulently obtained 
and it improperly included his daughter's name on it. The petitioner asserts that he has numerous 
documents that have been submitted to support his claims. The petitioner noted that his inability to 
obtain a public defender to assist with his legal troubles is further evidence of extreme cruelty and that 
he was only able to file a modification for child support and visitation after he was admitted to a mental 
hospital, but that the modification was subsequently denied. 

The record includes the petitioner's divorce proceedings including restraining orders issued against the 
petitioner and a n d  the issuance of a divorce decree on November 23, 2007 with a grant of 
supervised visitation of the child for the petitioner. The record also includes evidence of the 
petitioner's hospitalization on April 7, 2009 for refusing to leave the courthouse when instructed and 
for threatening suicide, and his discharge from the hospital on April 10, 2009 with a diagnosis of 
bipolar disorder and with medication and instructions on how to obtain further medication. The record 
further includes a minute order dated June 16, 2009 issued by the Superior Court of California, 
Riverside County, wherein the court found no change in circumstances to modify the current 
custody/visitation orders. 

Upon review of the evidence in the file, the director denied the petition on September 28, 2009. The 
director determined that the evidence showed behavior, while unpleasant, was behavior associated with 
a deteriorating marriage and was insufficient to establish the petitioner's qualification for the Form 
1-360 benefit. 

On appeal, the petitioner asserts: that the director failed to consider that he had obtained a restraining 
order against that the director failed to consider that he had provided statements from the 
Arkansas and Riverside City Police Departments; that it appears there have been changes to his address 
that were made without his authorization; that the director had failed to inform him of the reasons for 
the withdrawal of his green card application by his ex-spouse; that the director was unable to verify his 

' In the same statement the petitioner indicates that a n d  this individual did not know each other 
except for a greeting. 



social security number because of an error the "office" made regarding the number; that the final letter 
looks as if it has not been updated (fiom the director's June 30, 2009 W E )  even though he submitted 
"original evidence;" and the director did not consider the four affidavits submitted by the petitioner. 
The petitioner also re-submits his July 10, 2009 statement with the new date of October 19, 2009 and 
other documents submitted in response to the director's June 30,2009 WE.  

Upon review of the totality of the record including the affidavits submitted on the petitioner's behalf, 
the police reports, the petitioner's statements, photographs, and documents from the Arkansas and 
Riverside County Police Departments, the AAO concurs with the director's determination that the 
petitioner has not established that he has been subjected to battery or extreme cruelty perpetrated by his 
ex-spouse. 

The AAO has reviewed the four statements submitted on the petitioner's behalf. The May 8, 2007 
statement signed b y  repeats information that the petitioner told him as well as indicates 
he reviewed some documents that the petitioner does not attest that he 
witnessed any abuse perpetrated by Similarly, 20, 2007 statement 
indicates that the petitioner had difficulties with his ex-wife and that "they" knew of the petitioner's 
troubles with the 'petitioner's two unscrupulous attorneys; however, does not explain 
where or how he knew of the difficulties the petitioner had with his ex-wife and the petitioner's 
difficulties with does not attest that he witnessed any abuse perpetrated by 

Likewise, 30, 2007 statement indicated that he realized that there were 
issues with the petitioner's family life but he does not explain or expound upon the issues or how he 
knew of the issues. does not attest that he witnessed any abuseperpetrated by In - undated statement, noted the petitioner's concern regarding the security of his 
account but does not provide any information or evidence that the account was accessed by anyone 
other than the petitioner. 

The AAO has also reviewed the print out of the February 24, 2004 electronic mail that the petitioner 
claims is from Re to him. The AAO does not find that the language in the email substantiates the 
petitioner's be ie t at his former spouse sabotaged him in any way that could be construed as 
subjecting the petitioner to extreme cruelty. Again, the language used appears to confirm that the 
couple had marital difficulties as early as February 2004, perhaps over money or other economic issues. 

The AAO has also reviewed the police statements regarding the petitioner's 91 1 call on April 22, 2006 
wherein the petitioner reported that his wife "is verbal with him and wont [sic] leave him alone." 
Although the AAO acknowledges that the petitioner reported a verbal disturbance and the police made 
a report, there is insufficient information in the report to determine that w a s  subjecting the 
petitioner to abuse as described in the regulation at 8 C.F.R. 5 204.2(c)(l)(vi), which include forceful 
detention, psychological or sexual abuse or exploitation, rape, molestation, incest, or forced 
prostitution. The AAO has also reviewed the subsequent printouts dated November 19, 2006 and 
December 1, 2006 regarding the petitioner's request for police assistance to stand by while he retrieved 
his belongings from his spouse's residence. In both instances the police reported that the petitioner's 
spouse was not at home and that the petitioner was advised of the temporary restraining order against 



him. The AAO also acknowledges the petitioner's version of an incident on November 4, 2007 
involving the police. Although the record does not include a police report substantiating the 
circumstances of the event, the petitioner asserted that his ex-spouse called 911 through his Internet 
phone line and gave the police false statements and when the police arrived they asked t o  leave 
and stay with her family as the petitioner did not have anyplace to go. The AAO has also reviewed the 
handwritten note signed b y  whose card indicates he is a Murrieta, California police 
officer. Although this note has not been notarized, version of this same incident is that - 
he responded to a famil disturbance on November 4, 2006 and while at the residence spoke with the 
petitioner. indicated that the petitioner gave him an orange piece of paper, possibly 
written by the petitioner's spouse that indicated the petitioner was giving up custody of his daughter, 
but that the paper was not signed by the petitioner. The petitioner has not provided evidence that his 
ex-wife's behavior in any of the instances of police involvement constitutes battery or extreme cruelty. 
The AAO agrees that the circumstances described in the police narrative and in the petitioner's 
unsubstantiated version of the November 4, 2006 incident demonstrate the complete breakdown of an 
already deteriorating marriage and the consequent ill-will generated by an acrimonious custody battle 
over the couple's child. However, there is no credible evidence showing that the petitioner's ex-wife's 
subjected him to extreme cruelty as set out above. 

The AAO observes that the record includes only the petitioner's unsubstantiated allegations and 
statements regarding the actions of his ex-wife prior to his April 22, 2006 911-call to the police. 
Although the petitioner has submitted documentation that he believes indicates his ex-wife accessed his 
computer without authorization, accessed his immigration records without his authorization, broke into 
his locked file box, and caused him to lose work, the documentation does not substantiate his 
speculation. Similarly, the petitioner's allegations that his ex-wife not only broke into his computer but 
also his locked file box, asked someone to impersonate him, was involved in preparing his death 
certificate with his colleague who she had met only once, that s o l i c i t e d  another individual to 
accuse him of threatening that individual with a knife, withheld his IRS W-2 Forms, and was complicit 
in fraud by using his credit card are not supported by independent evidence. The petitioner's statements 
regarding his ex-wife's physical actions during her pregnancy and her behavior after the pregnancy are 
not substantiated with consistent and probative detail. The AAO is unable to discern the actuality of 
any of the petitioner's ex-spouse's actions against him based on his statements and allegations alone. 

As noted above, the petitioner's April 22, 2006 911-call to the police does not detail violence or 
evidence extreme cruelty but only the petitioner's frustration at his wife being verbal with him. The 
restraining orders obtained against him as indicated in the police reports in November, as well as the 
petitioner's restraining order against r e f l e c t  the continued hostility both parties felt against each 
other. 

The AAO finds that the petitioner's allegations that his ex-wife stole his green card present a 
misunderstanding of the immigration process. Although his ex-wife withdrew her support for the Form 
1-130 filed on his behalf, the record does not substantiate that her withdrawal was an effort to blackmail 
him into giving up custody of their child. Again, the AAO observes that the marriage appeared to be 
deteriorating from April 22, 2006 if not earlier; thus, the ex-spouse's withdrawal of her support on 



November 29, 2006, subsequent to her November 4, 2006 911-call reflects the failure of the marriage. 
There is nothing in the record that substantiates the petitioner's allegations that u s e d  the threat of 
withdrawing her support in order to obtain custody of their child. The withdrawal of her support for the 
Form 1-130 resulted in the denial of the petitioner's Form 1-485, a denial that is not appealable. Thus, 
there is no evidence that demonstrates the petitioner's "green c a r d  was stolen as it was never issued in 
the first place. The AAO also observes that the Superior Court of California, Riverside County 
continues to hear the petitioner's requests for visitation of his child but apparently has found the 
circumstances leading to the petitioner's failure to obtain custody or unsupervised visitation has not 
changed and thus the prior orders have not been modified. 

The record does not contain probative evidence that the petitioner's former spouse subjected him to 
battery or extreme cruelty during their marriage. The AAO has considered the petitioner's testimony 
and the evidence submitted but does not find that the claims made by the petitioner establish that he 
was the victim of any act or threatened act of physical violence or extreme cruelty perpetrated by his 
former spouse or that his former wife's non-physical behavior was accompanied by any coercive 
actions or threats of harm, or that her actions were aimed at insuring dominance or control over the 
petitioner. The petitioner in this matter has not described in probative detail any specific threatening or 
controlling behavior that could be considered a part of an overall pattern of violence against him. Upon 
review of the record, the AAO finds that the record does not include evidence of battery or extreme 
cruelty. Accordingly, the petitioner has not established battery or extreme cruelty, as required by 
section 204(a)(l)(A)(iii)(I)(bb) of the Act. 

Qualifying Relationship 

Beyond the decision of the director, as the petitioner has not established that he was subjected to 
battery or extreme cruelty, the petitioner has not established a connection between the abuse and the 
dissolution of the marriage. The petitioner filed the Form 1-360 June 11, 2007 subsequent to the 
dissolution of his marriage on April 23, 2007. Thus, when the petition was filed, the petitioner and 
n o  longer had a qualifying relationship. As noted above, an exception to the qualifying 
relationship for a self-petition under this provision of the Act exists, allowing an alien to self-petition 
within two years after the final order of divorce, if a connection between the legal termination of the 
marriage and the battering or extreme cruelty by the United States citizen spouse is demonstrated. In 
this matter, as discussed above, the petitioner has not demonstrated that he was subjected to battery 
or extreme cruelty and, thus, the petitioner has not established that the legal termination of the 
marriage was due to battery or extreme cruelty perpetrated by the United States citizen spouse. 
Accordingly, the petitioner has not established a qualifying relationship with the claimed abusive 
spouse. 

Eligibility for Immigrant ClassiJication 

The petitioner has also failed to demonstrate the requisite eligibility for immigrant classification as an 
immediate relative based on his former marriage to The regulation at 8 C.F.R. 
$ 204.2(c)(l)(i)(B) requires that a self-petitioner be eligible for immediate relative classification under 



section 201(b)(2)(A)(i) of the Act based on his or her relationship to the abusive U.S. citizen spouse. 
As discussed in the preceding section, the petitioner has failed to establish a qualifying relationship 
with M-B-. Accordingly, the petitioner has failed to demonstrate his eligibility for immigrant 
classification, as required by section 204(a)(l)(A)(iii)(II)(cc) of the Act. 

.Despite the petitioner's ineligibility based on the present record, this matter must be remanded to the 
director for issuance of a NOID in compliance with the regulation at 8 C.F.R. Ej 204.2(c)(3)(ii) that was 
in effect with this petition was filed. On remand, the director should address all grounds for the 
intended denial of the petition as cited in the foregoing discussion. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here, that burden has not been met. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable 
for the reasons discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new, detailed decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 


