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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The
Administrative Appeals Office (AAO) summarily dismissed a subsequently filed appeal. The matter
is now before the AAO on a motion to reopen and reconsider. The motion will be granted. The
previous AAO decision to dismiss the appeal and deny the petition will be affirmed.

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the Immigration
and Nationality Act ("the Act"), 8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to
extreme cruelty by a United States citizen.

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered
into the marriage with the United States citizen in good faith and that during the marriage, the alien
or a child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse.
In addition, the alien must show that he or she is eligible to be classified as an immediate relative
under section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good
moral character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II).

The director denied the petition, after determining that the applicant had not established that he had
been subjected to battery or extreme cruelty by the United States citizen spouse and that he had not
established that he is a person of good moral character. The AAO withdrew the director's decision on
the issue of the petitioner's good moral character and summarily dismissed the appeal on the issue of
abuse. Counsel for the petitioner timely filed a Form I-290B, Notice of Appeal or Motion.

Section 204(a)(1)(J) of the Act states, in pertinent part:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . ., or in
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland
Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the [Secretary of Homeland Security].

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(1), which states, in
pertinent part:

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was
battered by or was the subject of extreme cruelty" includes, but is not limited to, being
the victim of any act or threatened act of violence, including any forceful detention,
which results or threatens to result in physical or mental injury. Psychological or
sexual abuse or exploitation, including rape, molestation, incest (if the victim is a
minor), or forced prostitution shall be considered acts of violence. Other abusive
actions may also be acts of violence under certain circumstances, including acts that,
in and of themselves, may not initially appear violent but that are a part of an overall
pattern of violence. The qualifying abuse must have been committed by the citizen
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. . . spouse, must have been perpetrated against the self-petitioner . . . and must have
taken place during the self-petitioner's marriage to the abuser.

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further
explained in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part:

Evidencefor a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever
possible. The Service will consider, however, any credible evidence relevant to the
petition. The determination of what evidence is credible and the weight to be given
that evidence shall be within the sole discretion of the Service.

* *

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and
affidavits from police, judges and other court officials, medical personnel, school
officials, clergy, social workers, and other social service agency personnel. Persons
who have obtained an order of protection against the abuser or have taken other legal
steps to end the abuse are strongly encouraged to submit copies of the relating legal
documents. Evidence that the abuse victim sought safe-haven in a battered women's
shelter or similar refuge may be relevant, as may a combination of documents such as
a photograph of the visibly injured self-petitioner supported by affidavits. Other
forms of credible relevant evidence will also be considered. Documentary proof of
non-qualifying abuses may only be used to establish a pattern of abuse and violence
and to support a claim that qualifying abuse also occurred.

The record in this matter includes the following pertinent facts and procedural history. The
petitioner is a native and citizen of Cambodia. He entered the United States on August 12, 2004 on a
K-1 visa. On October 10, 2004, the petitioner married N-V-1, the claimed abusive United States
citizen. On February 4, 2008, the petitioner filed the instant Form I-360, Petition for Amerasian,
Widow(er) or Special Immigrant. On the Form I-360, the petitioner indicated that he had resided
with N-V- from August 15, 2004 to August 15, 2005. Upon review of the initial evidence submitted,
the director issued a request for evidence (RFE) on March 11, 2009, and a more extensive RFE on
July 28, 2009. Upon review of the initial evidence submitted and the evidence submitted in response
to the RFEs, the director denied the petition. The director determined that the applicant had not
established that he had been subjected to battery or extreme cruelty by his United States citizen
spouse and that he had not established that he is a person of good moral character.

As noted above, on appeal, the AAO withdrew the director's decision on the issue of good moral
character as the petitioner provided the requisite police clearances on appeal. The AAO determined,

1 Name withheld to protect the individual's identity.
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however, that the additional affidavits submitted on appeal did not include additional detail that
demonstrated that the petitioner was subjected to battery or extreme cruelty as set out by the statute
and regulation. It was further noted that with each subsequent affidavit submitted by the petitioner
and the individuals offering testimony on his behalf, the petitioner and the affiants expanded upon
the claimed abuse.

On motion, counsel for the petitioner asserts that the petitioner was the victim of assault and battery
on more than one occasion and that the evidence submitted also demonstrates that the petitioner was
subjected to extreme cruelty at the hands of his spouse. Counsel submits an additional affidavit
signed by the petitioner and an additional affidavit signed by the petitioner's aunt on motion.

Abuse

The director in this matter discussed the deficiencies of the petitioner's testimony and the affidavits
submitted on the petitioner's behalf, in detail. The director observed: that the petitioner initially
provided general information regarding his spouse's infidelity and abandonment and stated generally
that on one occasion, his spouse attacked, slapped, and pushed him; and that in the affidavits
submitted on his behalf, the affiants spoke generally of the petitioner's spouse's infidelity and
abandonment but did not indicate that they were witnesses to any abuse. The director observed that
in response to the extensive RFE issued on July 28, 2009, the petitioner added: that his spouse
controlled the money and told him his job was to cook and clean and not go out; that in January
2005, when he confronted his spouse about her infidelity she became angry and attacked him by
slapping and pushing him; and that she told him that if he caused any trouble she would send him
back to Cambodia. The director also noted: that in the affidavit signed b the
petitioner's aunt, she declared that she had witnessed many arguments between the petitioner and N-
V- and that during one of the arguments she witnessed the petitioner's spouse hit the petitioner in the
face and push him and tell him that she would send him back to Cambodia if he interfered in her
social life, and that the petitioner and his spouse continued to have the sa
weekend until N-V- left the petitioner in May 2005; and that in the affidavit of
also stated that she heard the petitioner and his spouse arguing, that N-V- controlled all the money,
that she heard the petitioner arguing with his spouse over her affair, that she saw the petitioner's
spouse slap him and push him away and threaten him with being sent back to Cambodia, and that
after that incident she heard arguments nearly weekend regarding the petitioner's spouse's affair until
the petitioner's spouse disappeared in May 2005. The director determined that the information in the
record was general and moreover, that neither entioned that they had
witnessed the incident of alleged battery in their initial statements.

In the petitioner's affidavit submitted on appeal he expanded upon the difficulties he had with his
wife, by noting: that during the couple's first arguments, his spouse would attack him verbally; that
following the physical incident of late January 2005, she treated him with contempt or disrespect;
and from late January to Ma 2005 when his spouse le ' lt hopeless, depressed and
ashamed. In the affidavit of submitted on appeal dded how she was aware of
the arguments between the couple and adds that she heard e pe ioner's spouse call him vulgar
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names. In the affidavit of submitted on appeal, goted an additional argument she
observed between the couple in December 2004 and reiterated that she witnessed the couple's
argument in January 2005. Upon review of the additional affidavits submitted on appeal, the AAO
did not find additional detail that demonstrated that the petitioner was subjected to battery or extreme
cruelty. The AAO noted that with each subsequent affidavit submitted by the petitioner,
and Ms. Lay, the affiants escalated the claimed abuse. The AAO found that even upon review of the
affidavits submitted on appeal and the information included therein, the behavior and incidents
described did not include acts that rise to the level of the acts described in the regulation at 8 C.F.R.
§ 204.2(c)(1)(vi), which include forceful detention, psychological or sexual abuse or exploitation,
rape, molestation, incest, or forced prostitution. The AAO determined that the claims made by the
petitioner and the general statements submitted on his behalf failed to establish that the petitioner
was the victim of any act or threatened act of physical violence or extreme cruelty, that his spouse's
non-physical behavior was accompanied by any coercive actions or threats of harm, or that her
actions were aimed at insuring dominance or control over the petitioner.

On motion, counsel for the petitioner submits two additional affidavits. In the petitioner's affidavit on
motion, he claims that he now remembers additional details that he failed to tell the person that drafted
his prior affidavits. The petitioner's aunt also claims that after talking with the petitioner
she remembers other incidents that occurred between the petitioner and his spouse. Neither the
petitioner nor his aunt, describes how they were able to remember these other details for the first time
on motion. Moreover, it is again noted that with each affidavit submitted, the petitioner escalates the
nature and type of abuse he allegedly suffered at the hands of his wife. The addition and escalation of
the nature and type of abuse amount to inconsistent testimony on the part of the petitioner which
undermines the credibility of his testimony. The petitioner's aunt simply mimics the petitioner's
additional testimony apparently in an effort to provide confirmation of the claimed abuse. The
affidavits submitted on motion do not offer credible probative evidence that establishes that the
petitioner was subjected to battery or extreme cruelty perpetrated by his spouse. The affidavits do not
provide reasonable explanations that describe why the descriptions of the claimed abuse continue to
expand. Additionally, the petitioner's affidavit submitted on motion and the affidavit submitted on his
behalf fail to provide the necessary probative detail regarding the petitioner's claim that he was
subjected to battery by his spouse. Neither do the affidavits provide the requisite detailed description of
specific events and incidents that establish that the petitioner was subjected to extreme cruelty
perpetrated by his spouse. Upon review of the totality of the record, it is insufficient in this regard.

Counsel in this matter has not submitted any pertinent precedent decisions to establish that the
director's November 19, 2009 decision or the AAO's July 16, 2010 decision was based on an incorrect
application of law or United States Citizenship and Immigration Services (USCIS) policy based on the
evidence of record at the time of the initial decision. Counsel asserts his disagreement with the director
and the AAO's decisions but fails to offer evidence or argument that the prior decisions were based on
an incorrect application of the law. The record is deficient in establishing that the director or the AAO
misinterpreted the evidence of record.

Accordingly, upon review of the totality of the record, the petitioner has not established that he was
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subjected to battery or extreme cruelty as set out in the statute and regulation. The petitioner has not
presented a basis to overturn the AAO's previous determination that he failed to establish that he had
been subjected to battery or extreme cruelty perpetrated by his United States citizen spouse.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. Here, that burden has not been met, and the previous decision of the AAO will be
affirmed.

ORDER: The motion is granted. The November 19, 2009 decision of the director and the July 16,
2010 decision of the AAO are affirmed. The petition is denied.


