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DISCUSSION: The Vermont Service Center director ("the director") denied the immigrant visa
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be sustained and the petition will be approved.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iv) of the Act,
8 U.S.C. § ll54(a)(1)(A)(iv), as an alien child battered or subjected to extreme cruelty by her
United States citizen stepparent.

The director denied the petition for failure to establish a qualifying relationship with a U.S. citizen
parent because the petitioner's mother and stepfather divorced before the petition was fided. On
appeal, counsel submits a brief asserting the petitioner's eligibility because she met all the
requirements pnor to her twenty-first birthday and her stepfather's abuse was a central reason for
her failure to file her petition prior to turning 21.

Applicable Law

Section 101(b)(1) of the Act, 8 U.S.C. § 1101(b)(1), defines a child as, in pertinent part:

an unmarried person under 21 years of age who is . . . (B) a stepchild, whether or not born
out of wedlock, provided the child had not reached the age of 18 years at the time the
marriage creating the status of stepchild occurred[.]

Section 204(a)(1)(A)(iv) of the Act provides:

An alien who is the child of a citizen of the United States, or who was a child of a United States
citizen parent who within the past two years lost or renounced citizenship status related to an
incident of domestic violence, and who is a person of good moral character, who is eligible to be
classified as an immediate relative under section 201(b)(2)(A)(i), and who resides, or has
resided in the past, with the citizen parent may file a petition with the [Secretary of Homeland
Security] under this subparagraph for classification of the alien (and any child of the alien)
under such section if the alien demonstrates to the [Secretary] that the alien has been battered by
or has been the subject of extreme cruelty perpetrated by the alien's citizen parent. For purposes
of this clause, residence includes any period of visitation.

In 2005, Congress amended the self-petitioning provisions for abused children to extend eligibility
to individuals who failed to file before turning 21 due to the abuse. Section 204(a)(1)(D)(v) of the
Act states:

For purposes of this paragraph, an individual who is not less than 21 years of age, who
qualified to file a petition under subparagraph (A)(iv) or (B)(iii) as of the day before the date
on which the individual attained 21 years of age, and who did not file such a petition before
such day, shall be treated as having filed a petition under such subparagraph as of such day if
a petition is filed for the status described in such subparagraph before the individual attains
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25 years of age and the individual shows that the abuse was at least one central reason for the
filing delay. . . .

Section 204(a)(1)(J) of the Act further states:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or
(iii) of subparagraph (B), or in making determinations under subparagraphs (C) and
(D), the [Secretary of Homeland Security] shall consider any credible evidence relevant
to the petition. The determination of what evidence is credible and the weight to be
given that evidence shall be within the sole discretion of the [Secretary of Homeland
Security].

Pertinent Facts and Procedural History

The petitioner is a citizen of India who was born in that country on May 27, 1984. The petitioner's
biological father died when she was 16 years old and her mother married N-B a citizen of the
United States, on January 16, 2002, when the petitioner was 17 years old. The petitioner entered the
United States on June 28, 2003 as a K4 nonimmigrant. In 2005, the petitioner's application for
adjustment of status was denied and she was placed in removal proceedings. The petitioner remains
in proceedings before the Portland, Oregon Immigration Court and her next hearing is scheduled for
June 5, 2013.

In October 2006 after the petitioner had turned 21, her mother filed a Form I-360 self-petition based
on her relationship to N-B- and his abuse. Her mother's petition was approved on April 16, 2007.
The petitioner filed the instant Form I-360 on April 13, 2007 when she was 22 years old. The
director subsequently issued a request for evidence (RFE) of the status of her mother's marriage to
N-B- and that N-B-'s abuse of the petitioner was one central reason for her failure to file prior to her
twenty-first birthday. The petitioner, through counsel, responded with additional affidavits from
herself and her uncle. After reviewing the U.S. Citizenship and Immigration Services (USCIS)
records of the petitioner's mother, the director determined that the petitioner did not have a
qualifying relationship with her stepfather because he and her mother divorced on December 22,
2006, four months before the instant petition was filed.

On appeal, counsel contends that the petitioner remains eligible for immigrant classification
pursuant to the late-filing provisions at section 204(a)(1)(D)(v) of the Act. In the alternative,
counsel asserts that the two-year late-filing provisions for abused former spouses of U.S. citizens
should be extended to self-petitioning children.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOL 381 E3d 143, 145 (3d
Cir. 2004). The director's decision will be withdrawn as it relies on an incorrect interpretation of
sections 204(a)(1)(A)(iv) and 204(a)(1)(D)(v) of the Act. Because the petitioner is eligible for
immigrant classification under these two provisions, we do not reach counsel's alternative claim.

Name withheld to protect individual's identity.
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The Petitioner is Eligible under the Self-Petitioning Provisions for Children as Amended in 2(X½

Although the director appears to have found that the abuse of the petitioner's former stepfather was
one central reason for her filing delay, he nonetheless determined that section 204(a)(1)(A)(iv) of
the Act still required the petitioner to establish a parent-child relationship with her former stepfather
on the date her petition was filed. No such requirement exists in this situation, as section
204(a)(1)(D)(v) of the Act clearly states that self-petitioners over 21 "who qualified to fHe a petition
under subparagraph (A)(iv)" before they turned 21, but did not then file "shall be treated as having
filed a petition under such subparagraph" if the self-petitioner files before turning 25 and "shows
that the abuse was at least one central reason for the filing delay." 8 U.S.C. § 1154(a)(1)(D)(v).
Accordingly, individuals who met all the eligibility requirements for self-petitioning abused
children, including a qualifying relationship with a U.S. citizen parent, before their twenty-first
birthday do not lose eligibility after that date provided they meet the additional requirements to
excuse a late filing.

It is a fundamental canon of statutory construction that "the legislative purpose is expressed by the
ordinary meaning of the words used" in the statute. INS v. Cardoza-Fonseca, 480 U.S. 421, 431
(1987) (quoting INS v. Phinpathya, 464 U.S. 183, 189 (1984)). When determining the meaning of a
particular provision, we "must look to the particular statutory language at issue, as well as the
language and design of the statute as a whole." K-Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291
(1988). In this case it is clear that the phrase "qualified to file a petition under subparagraph (A)(iv)
or (B)(iii) as of the day before the date on which the individual attained 21 years of age" means that
the self-petitioner must have met the requirements for self-petitioning abused children prior to
turning 21. The use of the past tense for "qualified" indicates that the self-petitioner must have met
the requirements in the past; it does not denote a requirement that the individual remain in the
abusive relationship until age 25. To read section 204(a)(1)(A)(iv) of the Act as nonetheless
requiring a self-petitioner to remain in a relationship with an abusive parent until the petition is filed
would contradict the unambiguous Congressional intent in amending section 204(a)(1)(D) of the
Act to extend protection for those abused as children. The statutory language is clear and
mandatory: so long as an individual met the requirements of section 204(a)(1)(A)(iv) of the Act
prior to turning 21 and meets the additional requirements to excuse a late filing, she or he "shall be
treated as having filed a petition" prior to turning 21

Even if the language of section 204(a)(1)(D)(v) of the Act were unclear, the legislative history clucidates
the Congressional intent to extend protection to those abused as children without requiring the individual to
remain in the abusive relationship after having met all the eligibility requirements for self-petitioning
children, provided the abuse was a central reason for the filing delay and the individual files prior to age 25.
The self-petitioning provisions for abused children were first enacted in 1994. Section 40701(a) of the
Violent Crime Control and Law Enforcement Act of 1994, Pub. L No. 103-322 (Sept. 13, 1994). In 2000,
Congress amended these provisions to extend eligibility to children whose abusive parent had, within the
past two years. lost U.S. citizenship or lawful permanent residency due to an incident of domestic violence.
Victims of Trafficking and Violence Protection Act of 2000, Section 1503(b)(2), Title V, Division IL Pub. L
No. 106-386 (Oct. 28, 2000). At the same time, Congress provided age-out protections for self-petitioning
children (and derivative children of abused spouses) whose petitions were filed prior to their twenty-first
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In this case, the petitioner has established that she qualified for classification under section
204(a)(1)(A)(iv) of the Act before she tärned 21. The record shows that the petitioner's former
stepfather is a U.S. citizen. The petitioner's mother and former stepfather married when she was 17
years old and she consequently met the definition of a "child" at section 101(b)(1)(B) of the Act.
The petitioner resided with her former stepfather in India in 2002 and in the United States in 2003
when she was 17 and 18 years old. The record shows that on July 4, 2003, the petitioner's former
stepfather sexually assaulted her when she was 19 years old and continued to harass and threaten
her after she left his home to stay with her aunt and uncle. In September 2006 when the petitioner
briefly returned to her mother's home, the petitioner's former stepfather accosted her again and,
when she refused his sexual advances, threatened to kill her and her brothers. A few days later, he
burned the petitioner's hand with an iron leaving visible scars. The petitioner credibly recounted
that her former stepfather continued to abuse her mother and threatened her family with deportation
if she did not return to his home. The petitioner reported that her mother obtained an order of
protection against her former stepfather in November 2006, but that she and her mother became
estranged and she was afraid of returning to her former stepfather or doing anything to jeopardize
the immigration status of her mother and brothers. The petitioner and her uncle explain that her
former stepfather continued to threaten the petitioner until her uncle found an attorney through
community contacts to assist her.

The petitioner's statements are supported by those of her uncle, a police report regarding the July 4,
2003 incident, a rnental health assessment and state-issued criminal background checks. A
preponderance of the relevant, credible evidence demonstrates that before she turned 21, the
petitioner was the child of a U.S. citizen with whom she resided in the past and who subjected her to
battery and extreme cruelty. The record further shows that the petitioner was and remams a person
of good moral character and that her former stepfather's abuse was a central reason for her filing
delay. Accordingly, the petitioner is eligible for immigrant classification under section
204(a)(1)(A)(iv) of the Act and the director's determination to the contrary is hereby withdrawn.
The appeal will be sustained and the petition will be approved.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner has met this burden.

ORDER: The appeal is sustained. The petition is approved.

birthday, but who had not obtained lawful permanent residency by that date. Id. at section 1503(d)(2)
(adding subsections 204(a)(1)(C) and (D) of the Act). In 2005, Congress extended eligibility even further to
protect individuals who were abused as children, but who failed to file before turning 21, in central part, due
to the abuse. Section 805(c), Violence Against Women and Dept. of Justice Reauthorization Act of 2005,
Pub. L 109-162 (Jan. 5, 2006). The history of these statutory amendments evinces the Congressional intent
to expand, rather than constrict, the scope of the self-petitioning provisions for abused children.


