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DISCUSSION: The service center director denied the immigrant visa petition and the Administrative 
Appeals Office (AAO) summarily dismissed a subsequent appeal. The matter is again before the AAO 
on motion to reopen and reconsider. The motion to reopen will be granted. The appeal will be 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § I IS4(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The petitioner filed the instant Fonn 1-360 on June 9, 2008. The director issued a subsequent 
request for additional evidence (RFE) and notice of intent to deny (NOID) the petition to which the 
petitioner, through counsel, submitted timely responses. The director denied the petition on 
September 30, 2009, on the basis of his determination that the petitioner had failed to establish: 
(I) her eligibility for immigrant classification based upon a qualifying relationship with a citizen of 
the United States because she and her ex-husband divorced more than two years before the petition 
was filed; (2) that she was subjected to battery or extreme cruelty by her ex-husband; and (3) that 
she married her ex-husband in good faith. Counsel subsequently filed a timely appeal, which the 
AAO summarily dismissed on May 3, 2010 because counsel did not address two of the three 
grounds for the director's denial of the petition. 

The petitioner filed the instant motion to reopen and reconsider on June 8, 20 I O. On motion, the 
petitioner submits a letter and additional evidence. 

The petitioner's submission does not qualifY as a motion to reconsider. The regulation at 
8 C.F.R. § 103.S(a)(3) states, in pertinent part, the following: 

A motion to reconsider must state the reasons for reconsideration and be supported by 
any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to reconsider a decision on 
an application or petition must, when filed, also establish that the decision was 
incorrect based on the evidence of record at the time of the initial decision. 

The petitioner cites no pertinent precedent decisions to establish that the AAO's prior decision was 
based on an incorrect application of law or U.S. Citizenship and Immigration Services (USCIS) 
policy. Furthennore, because the petitioner's motion is dependent upon the evidence she submits in 
support of it, she also fails to establish that the AAO's prior decision was incorrect based upon the 
evidence of record at the time that decision was issued. The petitioner's motion to reconsider will 
consequently be dismissed. 

Although the petitioner's submission does not qualify as a motion to reconsider, it does qualifY as a 
motion to reopen. The regulation at 8 C.F.R. §103.5(a)(2) states, in pertinent part, the following: 
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A motion to reopen must state the new facts to be provided in the reopened proceeding 
and be supported by affidavits or other documentary evidence. 

As the petitioner submits new documents in support of her motion, the AAO grants her motion to 
reopen the proceedings and will issue a new decision. 

Section 204(a)(l)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(I)(A)(iii)(II) of the Act, 8 U.S.c. § IIS4(a)(\)(A)(iii)(II). 

Section 204(a)(l )(A)(iii)(U)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a citizen ofthe United States is eligible to self-petition under these provisions ifhe or she is 
an alien: 

(CC) who was a bona fide spouse of a United States citizen within the past 2 years 
and-

(aaa) whose spouse died within the past 2 years; 

(bbb) whose spouse lost or renounced citizenship status within the past 2 years 
related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
United States citizen spouse .... 

Section 204(a)(l)(J) of the Act, 8 U.S.C. § I IS4(a)(\)(J) states, in pertinent part, the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(l), which states, in pertinent 
part, the following: 
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(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(l)(A)(iii) ... of the Act for his or her classification as an immediate 
relative ... ifhe or she: 

* * * 

(8) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) ... of the Act based on that relationship [to the U.S. 
citizen spouse]. 

* • * 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen spouse, must have been perpetrated against the 
self-petitioner ... and must have taken place during the self-petitioner's 
marriage to the abuser. 

* * * 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
selt:petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

The evidentiary guidelines for a self-petition filed under section 204(a)(l)(A)(iii) of the Act are 
explained further at 8 C.F .R. § 204.2( c )(2), which states, in pertinent part, the following: 

Evidence jiJr a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
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credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence of '" the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities .... 

* * * 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

* * * 

(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner is a citizen of _ She married _ a citizen of the United States, on 
December 29, 1998 and, according to the petitioner's statements on the Form 1-360, they lived together 
until August 1999. Their divorce became final on May 3, 2004. The petitioner submitted the instant 

I Name withheld to protect individual's identity. 
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Fonn 1-360 on June 9, 20082 and, as noted previously, the director denied the petition on September 
30,2009. 

The AAO conducts appellate review on a de novo basis. See So/fane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). Upon review of the entire record, the AAO finds that the petitioner has failed to overcome 
the director's grounds for denying this petition. 

Qualifying Relationship and Corresponding Eligibility for Immediate Relative Classification 

The first issue before the AAO on motion is whether the petitioner has established her eligibility for 
immigrant classification based upon a qualifying relationship with a citizen of the United States. 
The petitioner does not dispute that she filed this petition more than two years after her divorce fro • 

• Rather, she states on motion that when she filed the instant petition in 2008, she assumed that the 
Fonn 1-360 she had filed in 2002, which was denied in 2003, "would grandfather the new one." 
However, she identifies no statutory or regulatory authority for such "grandfathering." 

The petitioner's assertions on motion fail to overcome this ground of the director's decision. The 
record indicates clearly that the petitioner was no longer married to a citizen of the United States at the 
time she filed the instant petition, as she and. divorced in 2004. The statute requires that in order 
to remain eligible for classification despite no longer being married to a United States citizen, an 
alien must make two demonstrations: (1) that he or she was the bona tide spouse ofa United States 
citizen "within the past two years"; and (2) that there was a connection between the abuse and the 
legal tennination of the marriage. Section 204(a)(l)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.c. 
§§ I I 54(a)(l)(A)(iii)(II)(aa)(CC)(ccc). The petitioner has satisfied neither requirement. First, she had 
not been the spouse of a citizen "within the past two years" when she filed the petition in 2008, as she 
has not been married to. since 2004. Nor has the petitioner demonstrated a connection between 
legal tennination of the marriage and any abuse to which she was subjected by _because, as will 
be set forth later in this decision, she has failed to establish that she was subjecte~ttery or extreme 
cruelty perpetrated by_during their marriage. Accordingly, the AAO concurs with the director's 
detennination that ~etitioner is ineligible for immigrant classitication under section 
204(a)(1 )(A)(iii) of the Act because her petition was filed more than two years after her divorce 
from her U.S. citizen spouse. 

2 This is the second Form 1-360 filed by the petitioner: the was filed on April IS, 
2002 and denied on February 13, ~tates on the Form 1-290B that she wants to reopen 
both the petition she filed in 2008 __ as well as the one she filed in 2002 _ 
_ However, she filed only one Form 1-290B, Notice of Motion, on which she stated that she sought 
reopening and reconsideration of the latest determination on her second Form 1-360 filed in 2008. See Form 
1-290B, Part 2. Moreover, even if she had filed an additional motion on her first Form 1-360 petition, it 
would be dismissed as untimely. A motion to reconsider must be filed within 33 days of the adverse 
decision. 8 C.F.R. § 103.S(a)(I), 103.5a(b). A motion to reopen must also be filed within 33 days unless 
USCIS grants a discretionary exception when the petitioner has demonstrated that the delay was reasonable 
and beyond his or her control. Id. The petitioner has made no such demonstration. 



Battery or Extreme Cruelty 

The second issue before the AAO on motion is whether the petitioner has established that. 
subjected her to battery or extreme cruelty during their marriage. 

In support of her assertion that 
statements, as well as letters -

five personal 
and_ 

In her July 2002 letter, the petitioner stated that shortly after marrying. she learned that he ran 
an escort service, and that he wanted her to work as a prostitute at the hotel where she was working 
as a housekeeper. According to the petitioner,. questioned her as to why she was working as a 
housekeeper at a rate of six dollars per hour when she could earn much more than that by engaging 
in prostitution. The petitioner recounted that although she tol~he did not want to engage in 
prostitution, he insisted, and complained that she was not earning ~ money as a housekeeper 
to support the couple in the manner he expected. She stated tha_ pressured her for several 
months, and eventually became verbally abusive and threatening. She stated that although she 
resisted his demands that she become a for as long as she could bear, she finally left_ 
in August 1999 and moved to 

In her October 22, 2002 letter, the petitioner stated that _ told her that in the United States, 
wives do all the work, provide all household finances, make the beds, do all the cleaning, do all the 
shopping, do all the laundry, and do all the cooking; and that husbands sit around, go to the beach, 
smoke, and eat. The petitioner repeated her earlier assertions with regard t~ insistence that 
she engage in prostitution and added that he insulted her ethnic heritage and her cooking; called her 
names; and threatened her immigration status. 

In her April 12, 2007 letter, the petitioner reiterated her earlier assertions and added that _ 
abused her verbally, emotionally, and sexually. She stated that.took Viagra to increase his 
sexual desire and that when she was unable to satisfy his sexual demands he became aggressive, 
violent, and vulgar. 

In her July 17, 2008 letter, the petitioner repeated her previous assertions. In her June 26, 2009 
letter, the petitioner repeated her earlier assertions and added that _ was always angry and that 
when he said mean things to her, he pushed her forehead with his finger. She also stated that she 
felt as though she was always walking on eggshells, as she never knew when the next argument 
would start. 

In her October 2002 letter, who lived above the apartment the petitioner shared 
stated that the petitioner told • was not supportive of her educational goals 

verbally and emotionally abUSive. In her letter on motion, 
who appears to be the same person as stated that the 

petitioner told her tha~was unfaithful. 
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Finally, the yetitioner submitted two letters regarding the state of her mental health. In her July 13, 
2002 letter,. lit licensed clinical social worker who interviewed the petitioner on July 6, 
2002, stated that the petitioner told her that _was sexually demanding; that she was responsible 
for all household chores; that she turned over all of her income to.-; to 
engage in prostitution; and that_was verbally abusive. ~!:!:.~:£ 
eventually, she decided to leave'ihe"7elationship and move agreed, and gave 
the petitioner money to assist her in the move diagnosed the petitioner 
with a "partner relational problem" and an "acculturation problem." 

••••• a counselor and tenured instructor at th~ College of 
April II, 2007 letter that the petitioner told him that_ attempted to 
engage in prostitution, and that he sexually and emotionally abused her. 

stated in his 
petitioner to 

The AAO has reviewed the entire record and finds that when considered in the aggregate, the 
relevant evidence of record fails to establish that the petitioner was subjected to battery or extreme 
cruelty by. First, the petitioner does not allege, and the record does not establish, that she was 
subjected to battery perpetrated by _ 

Nor does the record establish that the behavior of _ constituted extreme cruelty, as the 
petitioner'S testimony lacks detailed, probative information regarding specific instances of abuse. 
For example, although the petitioner states that _ wanted her to engage in prostitution, and that 
he was also sexually abusive toward her, her testimony lacks the detail necessary to establish that 
claim. While the AAO does not question the professional expertise of it 
finds their letters insufficient to establish the petitioner's claim, as their statements, are 
upon the petitioner's testimony. are similarly lacking in detailed, probative information regarding 
specific instances of abuse. Nor do the letters from 
establish the petitioner's claim. Neither individual appears to have personally witnessed any 
incidents of abuse, and the incidents they relate from conversations with the petitioner are very 
general ized in nature. 

The petitioner has failed to establish tha~on-physical behavior was comparable to the types 
of acts described in the regulation at 8 C.F.R. § 204.2(c)(l )(vi), which include forceful detention, 
rape, molestation. and incest. Nor has the petitioner established tha_s non-physical behavior 
was accompanied by coercive actions or that it was aimed at insuring dominance or control over the 
petitioner. As noted by the Ninth Circuit Court of Appeals, "[b ]ecause every insult or unhealthy 
interaction in a relationship does not rise to the level of domestic violence ...• Congress required a 
showing of extreme cruelty in order to ensure that [the law] protected against the extreme concept 
of domestic violence, rather than mere unkindness." See Hernandez v. Ashcroft, 345 F.3d 824, 840 
(9th Cir. 2003) (interpreting the definition of extreme cruelty at 8 C.F.R. § 204.2(c)(l)(vi)). The 
petitioner has failed to establish that _ubjected her to battery or extreme cruelty during their 
marriage, as required by section 204(a)(l)(A)(iii)(I)(bb) of the Act. 
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Good Faith Entry into Marriage 

The third issue before the AAO on motion is whether the petitioner has married .n good faith. In her June 2002 letter, the~e in 
July 1998, and that they decided to move to __ In her October 22, 2002 letter, the 
petitioner stated that when she and _ met, there was a "chemistry reaction" between the two of 
them, and she made the same assertion in her July 17,2008 letter. In her October 2002 letter, _ 
_ stated that, best of her knowledge, the couple's marriage was based on mutual love 
and affection. stated in her July 13, 2002 letter that the petitioner told her that she 
me_at a trade show As further evidence of the petitioner's good faith entry into the 
marriage, the record contains copies of the coup~oint tax return; four pictures of the couple; 
canceled checks, and a life insurance policy naming_ as the beneficiary. 

The AAO has reviewed the entire record and finds that, in sum, the relevant testimonial and 
documentary evidence fails to establish that the petitioner married _ in good faith. The 
statements submitted by the petitioner and her affiants lack probative ctct:tii providing insight into 
the petitioner's intentions upon entering into the marriage and provide no information regarding any 
shared experiences apart from the alleged abuse. The record lacks information regarding the 
couple's first introductions; their courtship; their engagement; their wedding; and any of their 
shared experiences. The four photographs of the couple submitted by the petitioner, which are 
uncaptioned and undated, provide no insight into their relationship and are not evidence of a good 
faith marriage. The canceled checks are not evidence of shared financial obligations, as they were 
written from the petitioner's checking account, and there is no evidence tha~ had access to it. 
As noted by the director, the life insurance policy was purchased after the couple had ceased living 
together and is therefore not evidence of a good faith marriage. The single joint tax return is 
insufficient to demonstrate the petitioner's good faith ~nto the marriage. The petitioner has 
failed to establish that she entered into marriage with _in good faith, as required by section 
204(a)(\)(A)(iii)(I)(aa) of the Act. 

Conclusion 

The petitioner's motion to reconsider is dismissed. Although her submission does qualifY as a 
motion to reopen, it fails to sustain her burden of proof. The petitioner has failed to establish: (\) 
her eligibility for immigrant classification based upon a qualifying relationship with a citizen of the 
United States because she and her ex-husband divorced more than two years before the petition was 
filed; (2) that she was subjected to battery or extreme cruelty by her ex-husband; and (3) that she 
married her ex-husband in good faith. The petitioner, therefore, is ineligible for immigrant 
classification pursuant to section 204(a)(I)(A)(iii) of the Act. 8 U.S.C. § I I 54(a)(l)(A)(iii), and this 
petition must remain denied. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U .S.c. § 1361. The petitioner has not sustained that burden. 
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ORDER: The appeal is dismissed. The petition remains denied. 


