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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents related 
to this matter have been returned to the office that originally decided your case. Please be advised that any further 
inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be submitted to 
the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion. The fee for a 
Form I-290B is currently $585, but will increase to $630 on November 23, 2010. Any appeal or motion filed on or 
after November 23, 2010 must be filed with the $630 fee. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires 
that any motion must be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
Administrative Appeals Office (AAO) summarily dismissed a subsequently filed appeal. The matter 
is now before the AAO on a motion to reopen and reconsider. The motion will be granted. The 
previous decision to deny the petition will be affirmed. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204( a)(1 )(A)(iii)(Il) of the Act, 8 U .S.c. § 1154(a)(1 )(A)(iii)(Il). 

On June 30, 2008, the petitioner filed a Form 1-360, Petition for Amerasian, Widow(er), or Special 
Immigrant. The record includes a copy of a decree dissolving the petitioner's marriage to the claimed 
abuser on January 14, 2005. On August 24, 2009, the director denied the petition determining that the 
petitioner had not established a qualifying relationship with the claimed abuser as the petitioner had 
been divorced for more than two years when the petition was filed. On September 21, 2009, the 
petitioner filed a Form I-290B, Notice of Appeal or Motion, and indicated that a brief and/or additional 
evidence would be submitted to the AAO within 30 days. In a letter dated September 11, 2009 and 
received by United States Citizenship and Immigration Services (USCIS) on September 14, 2009, 
counsel for the petitioner indicated: that the petitioner sought an extension of time while her case is on 
appeal; that the petitioner would file her appeal on September 18, 2009; and that the petitioner sought 
an 180 day extension. Neither counsel nor the petitioner provided a reason for the request for an 
extension of time and the record did not include any subsequently submitted documentation addressing 
the petitioner's qualifying relationship with the claimed abuser or eligibility for immigrant 
classification based on the qualifying relationship. The AAO summarily dismissed the appeal as 
neither counsel nor the petitioner had provided evidence showing that the petitioner had a qualifying 
relationship with the claimed abuser when the petition was filed. 

On motion, counsel for the petitioner submits a brief. Counsel asserts that new facts are provided 
and references the attached exhibits. The motion only includes one attachment, a letter written by 
the petitioner's former husband and his wife. The letter expresses concern that the petitioner will be 
deported leaving the petitioner's IS-year-old daughter without her mother. The letter writers also 
note that the petitioner is a good person and is liked by many people. The letter does not reference 
the petitioner's failure to file the Form 1-360 when in a qualifying relationship with the claimed 
abuser. Counsel for the petitioner indicates that the petitioner's marriage to the claimed abuser was 
terminated on January 14, 2004. Counsel acknowledges that the petitioner did not file the Form 
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1-360 until June 2008.1 Counsel states that the petitioner could not file the petition prior to this date 
but does not provide any reasons or explanations regarding the failure to file the petition timely. 
Counsel also references the petitioner's misdemeanor conviction for domestic abuse and asserts that 
this conviction should not prejudice the petitioner. 

Counsel for the petitioner also requests oral argument regarding this motion. The regulations 
provide that the requesting party must explain in writing why oral argument is necessary. In 
addition, United States Citizenship and Immigration Services (USCIS) has the sole authority to grant 
or deny a request for oral argument and will grant argument only in cases involving unique factors or 
issues of law that cannot be adequately addressed in writing. See 8 C.F.R. § 103.3(b). In this 
instance, counsel identified no unique factors or issues of law to be resolved. In fact, counsel set 
forth no specific reasons why oral argument should be held. Moreover, the written record of 
proceeding fully represents the facts and issues in this matter. Consequently, the request for oral 
argument is denied. 

The prior decisions in this matter were determined based on the petitioner's failure to establish a 
qualifying relationship with the claimed abusive spouse. It was not based on the petitioner's prior 
conviction for domestic abuse. The language of the statute clearly indicates that to remain eligible 
for classification despite no longer being married to a United States citizen, an alien must have been 
the bona fide spouse of a United States citizen "within the past two years" and demonstrate a 
connection between the abuse and the legal termination of the marriage. 
204(a)(1)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.c. § 1154(a)(1)(A)(iii)(II)(aa)(CC)(ccc). As 
observed above, the petitioner in this matter was divorced from her spouse for more than two years at 
the time of filing the instant petition. She was not a bona fide spouse of a United States citizen 
"within the past two years." Accordingly, when the petition was filed on June 30, 2008, the 
petitioner's marriage had been terminated for more than two years and she no longer had a qualifying 
relationship with the claimed abusive spouse. There is no exception to this criterion of eligibility. 
Thus, we concur with the director's determination that the petitioner did not establish a qualifying 
relationship with her former spouse. The petitioner has not presented a basis to overturn our 
previous determination that the petitioner failed to establish that she had a qualifying relationship 
with the claimed abusive spouse. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. Here, that burden has not been met, and the previous decision of the AAO will be 
affirmed. 

ORDER: The motion is granted. The April 30, 2010 decision of the AAO is affirmed. The 
petition is denied. 

I Counsel asserts the Form 1-360 was filed on June 17, 2008; United States Citizenship and 
Immigration Services' records show that the Form 1-360 was filed June 30, 2008. 


