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DISCUSSION: The Director, Vennont Service Center, denied the immigrant visa petition and the 
Administrative Appeals Office (AAO) remanded a subsequent appeal to the director for entry of a 
new decision. The director denied the petition and certified his decision to the AAO for review. The 
AJ\O aftirmed the director's decision and the petition remained denied. The matter is now before 
the AAO on a motion to reopen and reconsider. The motion will be granted. The previous decision 
to deny the petition will be affirmed. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act, IJ U.s.c. 
§ IIS4(a)(J)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States citizen. 

Section 204(a)(J)(8)(ii) of the Act provides that an alien who is the spouse of a United States lawful 
permanent resident may self-petition for immigrant classification if the alien demonstrates that he or she 
entered into the marriage with the United States lawful permanent resident spouse in good faith and that 
during the marriage, the alien or a child of the alien was battered or subjected to extreme cruelty 
perpetrated by the alien's spouse. In addition, the alien must show that he or she is eligible to be 
classified as an immediate relative under section 203(a)(2)(A) of the Act, resided with the abusive 
spouse, and is a person of good moral character. Section 204(a)(1)(B)(ii)(II) of the Act, 8 U.S.c. 
§ IIS4(a)(1)(8)(ii)(II). 

Section 204(a)( I )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A). ., or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence shall 
be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(I), which states, in 
pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase ··was 
hattered by or was the subject of extreme cruelty" includes, but is not limited to. 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest (if 
the victim is a minor), or forced prostitution shall be considered acts of violence. 
Other abusive actions may also be acts of violence under certain circumstances, 
including acts that, in and of themselves, may not initially appear violent but that are 
a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen ... spouse, must have been perpetrated against the sclf
petitioner ... and must have taken place during the self-petitioner's marriage to the 
abuser. 
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The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are further 
explained in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidcllce F)r a .Ipollsal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to the 
petition. The determination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Ahllse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as maya combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

The director denied the petition on March 3, 2008, determining that the petitioner had failed to establish 
that he was subjected to battery and/or extreme cruelty by S_R_,' his United States citizen wife. The 
petitioner appealed the decision to the AAO. In its April 21, 2009 decision, the AAO agreed with the 
director's determination and analysis regarding the petitioner's claim of have been subjected to battery 
or extreme cruelly, but remanded the petition to the director, on technical grounds, for the issuance of a 
notice of intent to deny (NOlO) the petition. The director issued the NOlO and previous counsel 
submitted a timely response. In his denial, the director again determined that the petitioner had failed to 
establish that he was subjected to battery and/or extreme cruelty perpetrated by S-R-, and he certified 
his decision to the AAO for review. The AAO affirmed the director's decision in its May 10,2010 
decision. 

New counsel for the petitioner submits a brief and the petitioner's fourth atIidavit, dated June 2. 2010, 
as well as previously suhmitted documentation in support of the instant motion to reopen and 
reconsider. On motion, counsel asserts that the petitioner has submitted significant documentary 
evidence to establish a finding that he was subjected to extreme cruelty. Counsel notes that the statutory 
definition of battery or extreme cruelty includes psychological and mental abuse. 

I Name withheld to protect the individual's identity. 



Page 4 

The regulation at 8 C.F.R. ~ 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the new 
facts to be provided in the reopened proceeding and be supported by affidavits or other documentary 
evidence." 

The AAO grants the motion to reopen based on the petitioner'S June 2, 2010 aflidavit. However, the 
April 21, 2009 decision and the May 10, 2010 decision that is the subject of this motion will be 
atfirmed. The only "new" evidence submitted on motion is the petitioner's June 2, 20 I 0 at1idavit. In 
the affidavit, the petitioner reiterates the circumstances of his relationship with S-R-, including her 
abandonment of the marriage, and his subsequent depression. The petitioner adds, for the first time on 
motion. that OOa couple of times [S-R-] even bit me." The petitioner states that he told this to his doctor 
in his first visit in 2007 but has been too ashamed to talk or write to anyone about it. In addition, the 
petitioner in his three previous affidavits of August 29, 2006, December 4, 2007, and September 4, 
20()9, indicated that his family in Nepal at first protested his marriage to S-R-, "but later consented." In 
the petitioner's fourth aHidavit submitted on motion, the petitioner states that after his marriage to S-R-, 
his family in Nepal did not want a relationship with him and to this day, treats him as if he was already 
dead. 

In its April 21,2009 decision and again in its May 10, 2010 decision, the AAO noted that the petitioner 
failed to address the inconsistencies in the record regarding his alleged battery. Now for the first time 
on motion, the petitioner adds that his wife bit him a couple of times. The inclusion of this information, 
however. is insutlieient to establish that the petitioner's wife subjected to battery. The petitioner docs 
not describe in detail the circumstances and interactions preceding these events and docs not provide 
information regarding the timing of these "couple of' incidents. Moreover, the inclusion of this 
inf(lnllation in the petitioner's personal atlidavit on motion suggests that the petitioner is escalating the 
nature of the claimed abuse in response to the inconsistencies pointed out by the AAO twice before. 
The escalation of the type of claimed abuse amounts to inconsistent testimony on the part of the 
petitioner, which undermines the credibility of his testimony. 

The petitioner also for the first time on motion indicates that his family in Nepal will no longer have 
anything to do with him because of his marriage to S-R-. This creates an additional inconsistency based 
on the petitioner's lirst three affidavits wherein he states that his family later consented to the marriage. 
Further, while the petitioner's family's acceptance of his marriage to S-R- may have been a factor that 
contributed to his depression, it is not a factor that demonstrates that he was subjected to abuse 
perpetrated by S-R-. 

The remainder of the petitioner's atlidavit provides no further new infoffilation regarding the 
petitioner's relationship with S-R-. Upon review, the petitioner has not provided evidence that 
overcomes the previous findings of the director and the AAO. Counsel's note that the statutory 
definition of battery or extreme cruelty includes psychological and mental abuse is acknowledged: 
however, in this matter the record does not support a conclusion that the petitioner was subjected to 
battery or extreme cruelty as defined by the statute or regulation. The petitioner's depression over the 
break up of his marriage has not been causally connected to psychological or mental abuse as set out in 
the statute or regulation. As noted by the court in Heranadez v. Ashcroft, 345 F.3d 1124 (9'h Cir. 
2(04), because Congress "required a showing of extreme cruelty in order to ensure that [a petitioner 



is] protected against the extreme concept of domestic violence, rather than mere unkindess:' not 
"every insult or unhealthy interaction in a relationship rises to the level of domestic violence ... :. 
The petItIOner has not established that he meets the eligibility criterion at section 
204(a)(I)(A)(iii)(I)(bb) as an alien who has been subjected to battery or extreme cruelty by his U.S. 
citizen spouse. 

Counsel docs not submit sufficient evidence or argument as a basis for a motion to reconsider. The 
regulation at 1\ C.F.R. § 103.5(a)(3) states, in pertinent part: 

A motion to reconsider must state the reasons for reconsideration and be supported by 
any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or Service policy. A motion to reconsider a decision on an 
application or petition must, when filed, also establish that the decision was incorrect 
based on the evidence of record at the time of the initial decision. 

Neither counsel nor the petitioner submits any pertinent precedent decisions to establish that the 
AAO's prior decisions were based on an incorrect application of law or United States Citizenship and 
Immigration Services (USCIS) policy based on the evidence of record at the time of the initial decision. 
The petitioner fails to establish that the decision was an incorrect application of the law by pertinent 
precedent decisions, or establish that the director or the AAO misinterpreted the evidence of record. 
The evidence fails to satisfy the requirements of a motion to reconsider. The motion to reconsider is 
dismissed. The burden of proof in these proceedings rests solely with the petitioner. Section 29 I of 
the Act, 1\ U.s.c. § 1361. The regulation at 1\ C.F.R. § 103.5(a)(4) states: "raj motion that does not 
meet applicable requirements shall be dismissed." Accordingly, the motion to reconsider is dismissed. 

The motion to reopen is granted; however, the burden of proof in these proceedings rests solely with 
the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met, and the 
previous decisions of the AAO will be affirmed. 

ORDER: The motion is granted. The April 21, 2009 and the May 10,2010 decisions of the AAO 
arc atfirmed. The petition is denied. 


