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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act, 
8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

The director denied the petition on the basis of his determination: (1) that the petitioner had not 
established her eligibility for immigrant classification based upon a qualifying relationship with a 
citizen of the United States because she and her former husband divorced more than two years 
before the petition was filed; (2) that the petitioner had failed to establish that she married her 
former husband in good faith; and (3) that section 204(g) of the Act, 8 U.S.C. § 1154(g), barred 
approval of this petition. The petitioner, through counsel, filed a timely appeal. On appeal, counsel 
submits a brief argument on the Form I-290B and copies of previously-submitted documents. 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.s.c. § 1154(a)(1)(A)(iii)(II). 

Section 204(a)(1)(A)(iii)(II)(aa) of the Act states, in pertinent part, that an individual who is no longer 
married to a citizen of the United States is eligible to self-petition under these provisions ifhe or she is 
an alien: 

(CC) who was a bona fide spouse of a United States citizen within the past 2 years 
and-

(aaa) whose spouse died within the past 2 years; 

(bbb) whose spouse lost or renounced citizenship status within the past 2 years 
related to an incident of domestic violence; or 

(ccc) who demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the 
United States citizen spouse .... 

Section 204(a)(1)(J) of the Act, 8 U.S.C. § 1154(a)(1)(J) states, in pertinent part, the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
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Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within the sole discretion ofthe [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(1), which states, in pertinent 
part, the following: 

(i) Basic eligibility requirements. A spouse may file a self-petition under section 
204(a)(1)(A)(iii) ... of the Act for his or her classification as an immediate 
relative ... ifhe or she: 

* * * 

(B) Is eligible for immigrant classification under section 
201(b)(2)(A)(i) ... of the Act based on that relationship [to the U.S. 
citizen spouse]. 

* * * 

(iv) Eligibility for immigrant classification. A self-petitioner is required to 
comply with the provisions of section ... 204(g) of the Act. ... 

* * * 

(ix) Good faith marriage. A spousal self-petition cannot be approved if the 
self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

Section 204(g) of the Act states the following: 

Restriction on petitions based on marriages entered while in exclusion or 
deportation proceedings. - Notwithstanding subsection (a), except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period [in 
which administrative or judicial proceedings are pending], until the alien has resided 
outside the United States for a 2-year period beginning after the date of the marriage. 

Section 245(e) of the Act states, in pertinent part, the following: 
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Restriction on adjustment of status based on marriages entered while in admissibility 
or deportation proceedings; bona fide marriage exception. -

* * * 

(3) [S]ection 204(g) shall not apply with respect to a marriage if 
the alien establishes by clear and convincing evidence to the satisfaction of 
the [Secretary of Homeland Security] that the marriage was entered into in 
good faith and in accordance with the laws of the place where the marriage 
took place and the marriage was not entered into for the purpose of procuring 
the alien's admission as an immigrant and no fee or other consideration was 
given (other than a fee or other consideration to an attorney for assistance in 
preparation of a lawful petition) for the filing of a petition under section 
204(a) ... with respect to the alien spouse or alien son or daughter. In 
accordance with the regulations, there shall be only one level of 
administrative appellate review for each alien under the previous sentence. 

The corresponding regulation at 8 C.F.R. § 24S.l(c)(9)(v) states, in pertinent part, the following: 

Evidence to establish eligibility for the bona fide marriage exemption. Section 
204(g) of the Act provides that certain visa petitions based upon marriages entered 
into during deportation, exclusion or related judicial proceedings may be approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona fide. 

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of 
the Act are explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by 
evidence of ... the relationship. Primary evidence of a marital relationship is 
a marriage certificate issued by civil authorities .... 

* * * 
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(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

The petitioner is a citizen of Nigeria who entered the United States without inspection on or around 
November 14, 1993. An Order to Show Cause and Notice of Hearing was issued to the petitioner on 
November 30, 1995, and she was ordered deported from the United States on January 14, 1996. On 
March 25, 1997, the petitioner married S-O-,1 a citizen of the United States. She and s-o- divorced on 
September 19,2001. 

The petitioner filed the instant Form 1-360 on January 23, 2009.2 After considering the evidence of 
record, including the petitioner's responses to his two subsequent requests for additional evidence, the 
director denied the petition on April 21, 2010. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir.2004). Upon review ofthe entire record, the AAO finds that the petitioner has failed to overcome 
the director's grounds for denying this petition. 

Qualifying Relationship and Corresponding Eligibility for Immediate Relative Classification 

Counsel does not dispute that the petitioner had been divorced from S-O- for longer than two years at 
the time she filed this petition. Rather, he states on appeal that the petitioner's first Form 1-360 was 
filed within the two-year filing deadline and that neither he nor the petitioner ever received a copy of 
the director's March 8, 2001 decision denying that petition. Counsel also refers to correspondence he 
sent the director regarding that petition in 2005. 

Counsel's assertions fail to overcome this ground of the director's decision on the instant petition. 
Whether the petitioner complied with the two-year filing deadline contained at section 
204(a)(1)(A)(iii)(II)(aa)(CC) of the Act in the earlier petition is not relevant to the AAO's adjudication 
of the instant petition. Nor may the AAO consider counsel's other assertions regarding the earlier 
petition. Had the petitioner wanted the director to reconsider his March 8, 200 I decision denying the 
earlier petition, she could have filed a motion to reopen or reconsider that decision. However, the 

1 Name withheld to protect individual's identity. 
2 This is the second Form 1-360 filed by the petitioner. The first Form 1-3 
on August 31, 2000 and denied on March 8, 2001. 

was filed 
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petitioner did not file a motion to reopen or reconsider the director's 2001 decision: she filed a new 
Form 1-360, and it must be adjudicated as such.3 

The language of the statute indicates clearly that in order to remain eligible for classification despite 
no longer being married to a United States citizen, an alien must make two demonstrations: (1) that 
he or she was the bona fide spouse of a United States citizen "within the past two years;" and 
(2) that there was a connection between the abuse and the legal termination of the marriage. 
Section 204(a)(1)(A)(iii)(II)(aa)(CC)(ccc) of the Act, 8 U.S.C. §§ 1154(a)(1)(A)(iii)(II)(aa)(CC)(ccc). 
Although the petitioner satisfied the second requirement, that she was abused by S-O-, she has not met 
the first requirement: she was not the spouse of S-O-, the qualifying relative, within two years of filing 
the instant petition. Accordingly, the AAO concurs with the director's determination that the 
petitioner is ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act 
because her petition was filed more than two years after her divorce from her U.S. citizen spouse. 

Good Faith Entry into Marriage 

The second issue before the AAO on appeal is whether the petitioner has established that she 
married s-o- in good faith. As evidence that she married s-o- in good faith, the petitioner submitted 
testimonial evidence and a photograph of the couple. 

In her April 1,2000 self-affidavit, the petitioner stated that she met S-O- at a friend's house in 1994, 
that they began dating shortly thereafter, and that by 1996, they "began to more or less live together." 
In her March 31, 2010 self-affidavit, the petitioner stated that she married s-o- in good faith, and that 
they resided together for a period of time. 

In her May 26, 2001 the petitioner's sister, stated that the petitioner married S
o- because she loved him. In his January 5, 2005 letter, stated that the petitioner 
married s-o- hoping that he would provide protection, guidance, and answers. 

Considered in the aggregate, the relevant evidence fails to establish that the petitioner married S-O
in good faith. The statements submitted by the petitioner and her affiants lack probative detail 
providing insight into the petitioner's intentions upon entering into the marriage. For example, the 
petitioner fails to provide detailed information regarding their first introductions; their courtship; 
their wedding; or their shared residence and experiences, apart from the abuse. The photograph 
documents only that they were together on a single occasion and does not prove that the petitioner 
married S-O- in good faith. The petitioner has not overcome this ground for the director's denial on 
appeal. The petitioner has failed to establish that she entered into marriage with s-o- in good faith, 
as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act. 

3 The filing procedures and requirements for motions to reopen or reconsider are set forth at 8 c.P.R. § 103.5. 
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Section 204(g) of the Act 

The third issue before the AAO on appeal is whether section 204(g) of the Act further bars approval 
of this petition because the petitioner and S-O- were married on March 25, 1997, while the petitioner 
was in deportation proceedings. 

As was set forth previously, the regulation at 8 C.F.R. § 204.2(c)(1)(iv) clarifies that a 
self-petitioner is required to comply with section 204(g) of the Act. The record does not indicate 
that the petitioner resided outside of the United States for two years after her marriage. 
Accordingly, section 204(g) of the Act bars approval of this petition unless the petitioner can 
establish eligibility for the bona fide marriage exemption at section 245( e) of the Act. 

As set forth above, the AAO has affirmed the director's determination that the petitioner failed to 
establish that she entered into marriage with S-O- in good faith, as required by section 
204(a)(1)(A)(iii)(I)(aa) of the Act. While identical or similar evidence may be submitted to 
establish a good faith marriage pursuant to section 204(a)(1)(A)(iii)(I)(aa) of the Act and eligibility 
for the bona fide marriage exemption at section 245( e )(3) of the Act, the latter provision imposes a 
heightened burden of proof. Matter of Arthur, 20 I&N Dec. 475, 478 (BIA 1992). To demonstrate 
eligibility for immigrant classification under section 204(a)(1)(A)(iii) of the Act, the petitioner must 
establish her good-faith entry into the qualifying relationship by a preponderance of the evidence 
and any relevant, credible evidence shall be considered. Sections 204(a)(1)(A)(iii)(I)(aa) and 
204(a)(1)(J) of the Act, 8 U.S.C. §§ 1154(a)(1)(A)(iii)(I)(aa), 1154(a)(1)(J); Matter of Martinez, 21 
I&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 I&N Dec. 774, 782-83 (BIA 1988); Matter of 
Soo Hoo, 11 I&N Dec. 151, 152 (BIA 1965). However, to be eligible for the bona fide marriage 
exception under section 245(e)(3) of the Act, the petitioner must establish her good-faith entry into 
marriage by clear and convincing evidence. Section 245(e)(3) of the Act, 8 U.S.C. § 1255(e)(3); 8 
C.F.R. § 245. 1 (c)(9)(v); Dielmann v. INS., 34 F.3d 851, 853 (9th Cir. 1994). "Clear and 
convincing evidence" is a more stringent standard. Matter of Arthur, 20 I&N Dec. at 478. See 
Pritchett v. INS., 993 F.2d 80, 85 (5th Cir. 1993) (acknowledging "clear and convincing evidence" 
as an "exacting standard"). 

As the petitioner has failed to establish that she entered into marriage with s-o- in good faith by a 
preponderance of the evidence, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act, she has 
also failed to demonstrate that she qualifies for the bona fide marriage exemption under the 
heightened standard of proof required by section 245(e)(3) of the Act. Accordingly, the AAO 
agrees with the director's determination that section 204(g) of the Act mandates denial of this 
petition. 

Conclusion 

The petitioner has failed to establish that she is eligible for immediate relative classification based 
on her relationship with S-O-; that she married s-o- in good faith; and that section 204(g) of the 
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Act does not bar approval of this petition. The petitioner, therefore, is ineligible for immigrant 
classification pursuant to section 204(a)(l)(A)(iii) of the Act, and her petition must remain denied. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


