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DISCUSSION : The Director, Vermont Service Center, denied the immigrant visa petition and the 
mailer is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected. 

In order to properly file an appeal, the regu lation at 8 C.F.R. § 103.3(a)(2)(i) provides that the 
affected party must file the complete appeal within 30 days of se rvice of the unfavorable decision. If 
the decision was mail ed, the appeal must be fil ed within 33 days. See 8 C F.R. § !03.5a(b). 

The record indicates that the director issued the decision on May 19, 2010. It is noted that the 
director properly gave notice to the petitioner that she had 33 days to file the appeal. Although the 
petitioner' s counsel dated the appea l June 22, 20W, it was received by U.S. Citizenship and 
Immigration Services (USCIS) on June 23, 2010, or 35 days after the decision was issued. The AAO 
acknowledges the photocopy of the envelope from the Vermont Service Center dated May 20, 2010. 
Even if the decision issuance date were May 20 , 2010, however, the appeal would still have been 
received by USCIS 34 days after the decision was issued. Accordingly, the appeal was untimely 
filed. 

The regulation at 8 CF.R. ~ I03.3(a)(2)(v)(B)(l ) states that an appeal which is not fil ed within the 
tim e allowed must be rejected as improperl y fil ed. 

The regulation at 8 C.F.R. § I03.3(a)(2)(v)(B)( 2) states that. if an untimely appeal meets the 
requirements of a moti on to reopen or a motion to recons ider, the appeal must be treated as a motion, 
and a decision must be made on the merits of the case. 

An untimely filed appcal must mee t specifi c requirements to be treated as a motion. The regulation 
at 8 CF.R. § 103.5(a)(2) requires that a motion to reopen state the new facts to be provided in the 
reopened proceed ing, supported by affidavits or o ther documen tary ev idence. Furthermore,!l C.F.R, 
§ 103.5(a)(3) requires that a motion to recons ider must state the reasons for reconsideration and be 
supported by any pertinent precedenr decis ions to establish that the decision was based on an 
incorrect application of law or USCIS policy. 

The director deni ed the petition determining that the petitioner had not established the requt slte 
battery or ex treme cruelty. On appeal, the petitioner, through counsel, submits a statement 
di sagreeing with the director' s dec ision and indicating that a separate brief would be submitted 
within 30 days. No further docum ents, howeve r, have been received by the AAO to date. The 
record therefore is considered complete. Upon review, the petitioner has not established that her late 
appeal meets the requirements of a motion to rcope n or reconsider. As the petitioner has not 
established that the director' s dec ision was based upon an incorrect application or law, and has failed 
to submit new ev idence to address the director' s objection, the petitioner's untimely filed appeal 
does not mee t the requ irements for a motion to reope n or recons ider and must be rejected. 



Page 3 

The burden of proof in these proceedings rests solely with the pe titioner. Section 29J of the Act , 8 
U.S.c. § 1361. The petitioner has not sustained that burden. 

ORDER: T he appeal is rejected. 


