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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
bef(xe the Administrative Appeals Ollice (AAO) on appeaL The appeal will be dismissed. 

The petitioner seeks immigrant classifiwtion under section 20·l(a)(I )(B)(ii) of the Immigration and 
Nationality Act (the Act), 8 USc. § 11~4(a)(I)(B)(ii), as an alien battered or subjected to extreme 
cruelty by a lawful permanent resident t'1' the United States. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
demonstrate: (l) that she married her hush:,,": ;n ;:(1od faith: and (2) her compliance with section 
204(g) of the Act, 8 U.S,C, ~ I 154(g), On appeal. collnsel submits a brief and additional evidence. 

Applicahle La\\' 

Section 204(a)(I )(B)(ii) of the Aet provides that an alien who is the spouse of a lawful permanent 
resident of the United States may sdl~petition It)]' immigrant classitication if the alien demonstrates 
that he or she entered into the marriage with the permanent resident spollse in good faith and that 
during the marriage, the alien or a child or the alien was battered or subjected to extreme cruelty 
perpetrated by the alien's spouse, In addition, the alien must show that he or she is eligible for 
classitication under section 203(a)(2)(A) or th" Act as the spouse of a lawful permanent resident, 
resided with the abusive spollse, ami ,:; " person of good moral character. Section 
204(a)(I )(13)(ii)(Il) of the Act, 8 U.S,C § I i54(a)(l)(B)(ii)(II). 

Section 204(a)( I )(1) of the Act, 8 U,S,C § 1 I 54(a)(I )(J) states, in pertinent part the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or 
(iii) of subparagraph (B) or ill makin~ dctel1ninations under subparagraphs (e) and (D). 
the [Secretary of Homeland Securit} j shall consider any credible evidence relevant to 
the petition. The detennination of what evidence is credible and the weight to be given 
that evidence shall be within the sole discretion of the [Secretary of Homeland 
Security]. 

The eligibility requirements are explained further at 8 C.F .R. § 204.2( c)(1), which states, lt1 

pertinent part the following: 

(iv) Eli~ihility .liJr immigrant classification. A sell~petitioner is required to 
comply with the provisions of section ... 204(g) of the Act. ... 

* * * 
(ix) Good .Ii/jill marriage. A spousal sell~petition cannot be approved if the 

sclj~petitioner entered into the marriage to the abuser for the primary purpose 
or circumventing the immigr:ltioll Imv,;, A scll~petition will not be denied. 
however, solely because th" :;p'JI.l:.'."; are not living together and the marriage 
is no longer viable. 
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Section 204(g) of the Act states the following: 

Restriction 0/1 petitions hosed ,J'I".'i!I"l'illges entered while in exclusion or 
d('porla/ion proceedings.- Notwithstanding subsection (a). except as provided in 
section 245(e)(3), a petition may not be approved to grant an alien immediate 
relative status by reason of a marriage which was entered into during the period lin 
which administrative or judicial proceedings are pendingi, until the alien has resided 
outside the United States fl.,,· a 2-year period beginning after the date orthe marriage. 

Section 245(c) of the Act. 8 U.S.c. S 12:)(c). states. i:l pertinent part, the following: 

Res/riclion on "djustmenl ois/atus based on marriages entered lvhile in admissihility 
or deportation proceedings: honll lide I1l11i'ril1ge exception. --

(3) [S ]ection 204(g) shall not apply with respect to a marriage if 
the alien establishes by clear and convincing evidence to the satisfaction of 
the [Secretary of Homeland Security 1 that the marriage was entered into in 
good faith and in accordance with the laws of the place where the marriage 
took place and the marriage was not entered into tew the purpose of procuring 
the alien's admission as an ilY'migrant and no fee or other consideration was 
given (other than a fee or other consideration to an attorney for assistance in 
preparation of a lawful petition) f(lr the liling of a petition under section 
204(a) ... with respect to the alien spouse or alien son or daughter. In 
accordance with the rCf',ul:t[.(lll>:. there shall be only one level of 
administrative appellate review I()r each alien under the previous sentence. 

The corresponding regulation at 8 C.F.R. ~ 245.1 (c)( 8)(v) states, in pertinent part, the following: 

Evidence to e.l'tahli.l'h eligibility fiJI' the bona .fide marriage exemption. Section 
204(g) or the Act provides that certain visa petitions hased upon marriages entered 
into during deportation, exclusion ,)r related judicial proceedings may he approved 
only if the petitioner provides clear and convincing evidence that the marriage is 
bona tide. 

The evidentiary standard and guidelines I()['" 5dt~pctition filed under section 204(a)(I )IB)(ii) ufthe 
Act are explained further at 8 C.F.R. ~ 204.2(c)(2), which states, in pel1inent part, the following: 

[;;\'ide/1ce/iJr a spousal selt:pelilio/1 -

(i) General. Selt~petitioncrs arc encouraged to submit primary evidence 
whenever possible. The Service vvill consider, however, any credible 
evidence relevant to the petition. The determinatioll of what evidence is 
credible and the weight to he given that evidence shall be within the sole 
discretion of the Service. 



* * * 
(vii) (Jood/aith marriage. Evidence of good faith at the time of marriage may 

include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies. property leases, income tax forms, or 
bank accounts; and testimonv or other evidence regarding courtship. wedding 
ceremony. shared residence "'hi c'Dcriences. Other types of readily available 
evidence might include thc birth ccrtificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
about the relationship; and atlidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

Pertinent Facts and Procedllral/listmy 

The petitioner. a citizen of Venezuela. married 0-10-.' a lawful pern1anent resident of the United States. 
on February 28. 2009. She filed the instant Form 1-360 on February 17,20102 The director issued a 
subsequent request for additional evidence to vhich the petitioner. through counsel. filed a timely 
response. After considering the evidence of record. including the petitioner's response to the request 
for additional evidence. the director denied the petition on December 1,20 I O. 

The AAO conducts appellate review on a de novo basis. See So/tane v. DO.!, 381 F.3d 143. 145 
Od Cir. 2004). Upon review of the entire record. we find that the petitioner has failed to overcome the 
director's grounds for denying the petition. Beyond the decision of the director. we additionally tind 
that the petitioner is ineligible for classification as the spouse of an alien admitted for lawful 
permanent residence under section 203(a)(2)(Al of the Act based upon her marriage to O-E
because she has not complied with section 204(g) of the Act. 

Good Faith Entry into Marriage 

The petitioner stated in her February 26. 2010 selt~aftidavit that she and O-E- had a child together 
and provided no further information about the relationship apart from the abuse. In her 
September 13. 2010 self-aflidavit. thc petitioner stated that she met O-E- in 2005 at a friend's 
wedding while she was still married to her tirst husband. She recounted that her marriage was not 
going well. and that because O-E- was kind and understanding toward her. she felt that he truly 
cared for her. They began dating and. after learning she was pregnant. O-E- proposed marriage. 
The petitioner stated that after they married, they went to baseball games. to a friend's home. and to 
a park. 

The record also contains an evaluation and 'I liJllow-up letter from 
the Counseling & Psychotherapy Center of Coral Springs, 'Vv'''~U 

recounting of the petitioner's description of her allegedly good faith entry into 
marriage with O-E- contained in his September 8, 2010 evaluation was similar to that of the 

I Name withheld to protect individual's identity. 
'The petitioner remains in removal proceedings before the Immigration Court in Miami, Florida. 
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petitioner's September 13, 20 I 0 selJ~aflidavit. No additional details, apart from the abuse, were 
presented. In his Deccmber 21, 2010 follow-up letter, that the petitioner 
married O-E- for love, and that they had a child together "as a testament to that love and devotion." 

also submitted letters li'orn several of her friends. In his September 9, 2010 letter, 
stated that during their courtship he observed O-E- and the petitioner holding 

hands, kissing, and talking. He also stated that the petitioner looked very happy with O-E-. 

stated in hcr September (; . .20 J () lettcr that the petitioner met O-E- through a 
their courtship O-E- bought the petitioner !lowers, treated her with respect, 

and tried to make her happy. 

The record contains two statements from In her September 9, 20 10 letter, _ 
_ stated that while the petitioner and 0-£- were dating the petitioner told her how happy she 
was, and that the couple's wedding celebration was small and humble. She also stated that the 
petitioner and O-E- had a baby together. In her undated lettcr submitted on appeal, _ 
stated that the petitioner married O-E- jllr love. 

The record also contains two statemcnts 110111 In her September 10, 20 I 0 letter,. 
_ stated that O-E- was a gcntleman during the couple's courtship. She also stated that the 
~er and O-E- had a baby together. In her Dccember 20, 20 10 letter submitted on appeal,. 
_stated that she spent time with the petitioner and O-E- during their courtship and that the 
couple seemed happy and very much in love, and that she knows the petitioner married O-E- in 
good faith. 

The testimonial evidence of record docs npt establish that the petitioner married O-E- in good faith. 
The petitioner's testimony is vague and lacks detailed, probative information about the relationship, 
For example, she failed to provide meaningful details about the couple's courtship, their 
engagement. or their wedding that would haw allowed us to examine her good faith entry into the 
marriage. Nor did the petitioner's afJiants prc\lue such information, as their testimony also lacked 
meaningful details about the relationship. 

Nor does the documentary evidence of record establish that the petitioner married O-E- in good 
faith. The copies of envelopes addressed to the couple provide no probative information about the 
petitioner's intentions upon entering into the marriage, and the pictures of O-E- and the petitioner 
establish only that they were together on several occasions. Nor is the paperwork regarding a joint 
bank account evidence of a good bith murriage, as there is no evidence that both individuals 
actually had access to, and used, the account to pay for any of their joint expenses, Nor is the 
evidence regarding the petitioner's health insurance policy and health savings account evidence that 
she entered into the marriage in good hlith ~" O-F- is not named on either account. The evidence 
that the petitioner and C),E- shared a car insurance policy and signed a lease together is not, in the 
absence of detailed and probative testimony, evidence of her good faith entry into the marriage, 
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Although the petitioner, her alliants, and all state that the petitioner and O-E- had a 
son together, the child's bilih certilicatc rioes 111)1 name O-E- as the father and states "mother refuses 
information on husband." The petitioner stated ill her September 13, 2010 sclf~aftidavit that she did 
not name O-E- as the father of the child on the birth certiticate because she did not want him to 
have O-E- 's last name. While that may be true, the petitioner's brief assertions alone do not 
establish that O-E- is in fact the child's father. As the petitioner has failed to dcmonstrate that O-E
is the father of her son, his birth does not establish that the petitioner married O-E- in good faith. 

Nor do the evaluation and letter /i'om establish that the petitioner married O-E- in 
good faith. As noted by the director ill his decision denying the petition, 
September 8, 2010 account of the petitioner's claim to have entered into marriage with O-E- in 
good faith was similar to the gcneralilcd claims made by the petitioner in her September 13, 2010 

and did not provid", any addi!i")1l' insight into the relationship. We agree. • 
September 8, 2010 evaluation did not contain any detailed and probative information 

about the couple's relationship and does not establish that the petitioner married O-E- in good faith. 
In his December 21, 20 I 0 follow-up letter submitted on appeal, states that the 
petitioner married O-E- for love, and that the director's statement that the evaluation mirrored the 
testimony of the petitione~essional integrity into question. We disagree, as the 
director was stating a tact: __ slatements regarding the petitioner's alleged good taith 
entry into marriage with 0-10- were ncurly identical to those contained in the s selt: 
aftidavit. While we do not question the professional qualitications of his evaluation 
and follow-up letter do not establish that the pditioncr married O-E- in good faith, as they lack 
detailed, probative information regarding the coupic's relationship. 

Counsel argues on appeal that in denying the decision, the director ignored the testimony of the 
affiants. We disagree. The director did not ignore the testimony of the petitioner's aftiants; he 
merely found it insufticicnt to satisfy her burden of proof Also, contrary to counsel's assertion 
otherwise, the mere statement that the petitioner and O-E- "held themselves out to the community 
as husband and wife"" is not. in the absence of probative supporting evidence, sufticient to satisfy 
her burden. 

Nor are we persuaded by counsel's assertion that the evaluation and letter establish 
the petitioner's good faith entry into tile marriage. the submissions from. 
_ lack detailed, prohative infonhlti"ll abollt the couple's relationship, apart from the 
abuse. While counsel is COITect that provided detailed intonnation about the 
petitioner's treatment lor her mental health condition, that testimony speaks to the abuse, not to the 
petitioner's intentions upon entering into the marriage. 

Counsel also asserts that the director's determination that the petitioner failed to demonstrate her 
good taith entry into the marriage conflicts with his detcrmination that the petitioner did establish 
that O-E- subjected her to battery or extreme crudty during their marriage. We disagrce. The 
statutory and regulatory criteria for establishing good faith entry into marriage were set forth 
previously and diller from thosc for estoblishing battery or extreme cruelty during marriage. 
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Whether 0-1'- subjected the petitioner to battery or extreme cruelty while married to her IS a 
separate matter from whether the petitioner married him in good faith. 

Considered in the aggregate, the relevant evidence does not establish that the petitioner married O-E- in 
good faith, as required by section 204(a)( I )m)( ii)(I)( aa) of the Act. 

Sec/ioll 211./(g) oj'thc Act 

The petitioner has also not overcome the director's determination that section 204(g) of the Act bars 
approval of this petition. Again, the petitioner and O-E- were married on February 28, 2009, after 
the petitioner had been placed into removal proceedings. 

As \Vas set forth previously, the regulation at 8 C.F .R. § 204.2( c)(I )(iv) clarities that a 
sell~petitioner is required to comply with section 204(g) of the Act. The record does not indicate 
that the petitioner resided outside of the United States for two years after her marriage. 
Accordingly, section 204(g) of the Act bars anproval of this petition unless the petitioner can 
establish eligibility for the bona tide marriage exemption at section 245(e) of the Act. 

We have atlirmed the director's detemlination that the petitioner failed to establish that she entered 
into marriage with O-E- in good faith, as required by section 204(a)(I )(B)(ii)(l)(aa) of the Act. 
While identical or similar evidence may be submitted to establish a good faith marriage pursuant to 
section 204(a)(I)(B)(ii)(l)(aa) of the Act and eligibility for the bona fide marriage exemption at 
section 245( e)(3) of the Act, thc lattcr provision imposes a heightened burden of proof. Maller of 
Arthur, 20 I&N Dec. 475, 478 (BIA 1992). To demonstrate eligibility for immigrant classification 
under section 204(a)(I )(B)(ii) of the Act. the petitioner must establish her good-faith entry into the 
qualifying relationship by a preponderance of the evidence and any relevant, credible evidence shall 
be considered. Sections 204(a)(I)(B)(ii)(/;I;r'; and 204(a)(I)(.I) of the Act, 8 U.S.c. ~§ 

I I 54(a)( I )(B)(ii)(I)(aa), I I 54(a)( I )(.1); Maller of Chawa/he, 25 I&N Dec. 369, 375 (AAO 2(10). 
However, to be eligible for the bona fide marriage exception under section 245( e )(3) of the Act, the 
petitioner must establish her good-faith entry into marriage by clear and convincing evidence. 
Section 245(e)(3) of the Act, 8 U.S.c. § 1255(e)(3); 8 C.F.R. § 245.1(c)(9)(v); Die/mann v. 1.N.s.. 
34 F.3d 851, 853 (9th Cir. 1994). "Clear and convincing evidence" is a more stringent standard. 
Matter of Arthur. 20 [&N Dec. at 478. See Pritchett v. I.N.S., 993 F.2d 80, 85 (5th Cir. [993) 
(acknowledging "clear and convincing evidcncc"' as an '"exacting standard"'). 

As the petitioner has failed to establish that she married O-E- in good faith by a preponderance of 
the evidence, as required by section 204(<1)( 1)(B)(ii)(I)(aa) of the Act, she has also failed to 
dcmonstrate that she qualifies lor the hona li;k ;narriage exemption under the heightened standard 
of proof required by section 245(c)(3) of the Act. Accordingly, section 204(g) of the Act further 
bars approval of this petition. 



Page 8 

Ineligihility./iJr ('lassi/ication as the SI)()USe o/an Alien Admitted/i)1' Law/i,1 Permanent Residence 

Section 204(a)(l )(B)(ii)(I1)(cc) of the Act requires a sell~petitioner to demonstrate his or her 
eligibility for classification as the spouse l'j' an alien admitted li.ll' lawful permanent residence under 
section 203(a)(2)(A) of the Act. The regulation at 8 C.F.R. ~ 204.2(c)(1 )(iv) explains that such 
eligibility requires the selt~petitioner to comply with. inter alia. section 204(g) of the Act. As 
discussed above. the petitioner here has ii,ilcd to comply with section 204(g) of the Act. She is 
consequently ineligible for classiticatillil ~\'; lk ~m"use of an alien admitted for lawful permanent 
residence under section 203(3)(2)(1\) of the' I\d based upon her marriage to O-E- and is ineligible 
for immigrant elassitication under section 204(a)(l)(B)(ii) of the Act for that reason. Beyond the 
decision of the director. the petition may not be approved for this additional reason. 

Conclusion 

As set forth above. the petitioner hasl:,ilcd to establish that she married O-E- in good faith. 
complied with section 204(g) of the Act. and is eligible for classilication as the spouse of an alien 
admitted for lawful permanent residence under section 203(a)(2)(A) of the Act based upon her 
man'iage to O-E-.; Accordingly. the pc'.itinncr i, ineligible for immigrant classification under 
section 204(a)( 1 )(B)(ii) of the Ac( and this pCl.il.;"ll must remain denied. 

The petition will be denied and the appeal dismissed tor the above stated reasons. with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings. the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act. 8U.S.C. § 1361. Here. that burden has not been met and the appeal will be dismissed. 

ORDER: The appeal is dismissed. 

; An application or petition that t;1ils to comply with the technical requirements of the law may be denied by 
the AAO even if the Service Center does not identity all of the grounds for denial in the initial decision. 
See Spellcer Enterprises. Illc. v. United States. 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001). affd, 345 FJd 
683 (9\h Cir. 2003); see also Soltam! v. DO.!. 381 FJd at 145 (noting that the AAO conducts appellate review 
on a de 1I0VO basis). 


