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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
Administrative Appeals Office (AAO) dismissed a subsequently filed appeal. The matter is now 
before the AAO on a motion to reopen and reconsider. The motion will be granted. The petition 
will remain denied. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Act, 8 U.S.c. 
§ 1154(a)(1 )(A)(iii), as an alien battered or subjected to extreme cruelty by a United States 
citizen. 

Applicable Law and Regulations 

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." 

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pertinent part: "A motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." 

Section 204(a)(1 )(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b)(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1 )(A)(iii)(II) of the Act, 8 U .S.c. § 1154(a)(1)(A)(iii)(II). 

Section 204(a)(1)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sale discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2( c)(l), which states, 
in pertinent part: 

(iv) Eligibility for immigrant classification. A self-petitioner IS required to 
comply with the provisions of section 204(c) of the Act .... 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part: 
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Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

Section 204(c) of the Act, 8 U.S.C. § 1154(c), states, in pertinent part: 

[N]o petition shall be approved if-

(I) the alien has previously been accorded, or has sought to be accorded, an 
immediate relative ... status as the spouse of a citizen of the United States 
... by reason of a marriage determined by the [Secretary of Homeland 
Security] to have been entered into for the purpose of evading the 
immigration laws[.] 

The regulation corresponding to section 204(c) of the Act, at 8 C.F.R. § 204.2(a)(ii), states: 

Fraudllient marriage prohibition. Section 204(c) of the Act prohibits the 
approval of a visa petition filed on behalf of an alien who has attempted or 
conspired to enter into a marriage for the purpose of evading the immigration 
laws. The director will deny a petition for immigrant visa classification filed on 
behalf of any alien for whom there is substantial and probative evidence of such 
an attempt or conspiracy, regardless of whether that alien received a benefit 
through the attempt or conspiracy. Although it is not necessary that the alien have 
been convicted of, or even prosecuted for, the attempt or conspiracy, the evidence 
of the attempt or conspiracy must be contained in the alien's file. 

A decision that section 204(c) of the Act applies must be made in the course of adjudicating a 
subsequent visa petition. Matter of Rahmati, 16 I&N Dec. 538, 539 (BIA 1978). United States 
Citizenship and Immigration Services (USClS) may rely on any relevant evidence in the record, 
including evidence from prior USClS proceedings involving the beneficiary. ld. However, the 
adjudicator must come to his or her own, independent conclusion and should not ordinarily give 
conclusive effect to determinations made in prior collateral proceedings. [d.; Matter of Tawfik, 20 
I&N Dec. 166, 168 (BIA 1990). 

Evidence that a marriage was not entered into for the primary purpose of evading the 
immigration laws may include, but is not limited to, proof that the beneficiary has been listed as 
the petitioner's spouse on insurance policies, property leases, income tax forms, or bank 
accounts, and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence, and experiences together. Matter of Phillis, 15 I&N Dec. 385, 386-87 (BiA 1975). 
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Facts and Procedural History 

The petitioner is a citizen of Trinidad. He entered the United States in B-2 visitor status on 
December 8, 2000. He married M-C- I

, the claimed abusive spouse on August 7, 2006. The 
petitioner filed the instant Form 1-360, Petition for Ameriasian, Widow(er) or Special Immigrant, on 
June 4, 2007. The director issued a request for evidence (RFE) and the petitioner submitted a timely 
response. Upon review of the evidence in the record, including the petitioner's response to the RFE, 
the director denied the petition on September 15, 2008. On October 16, 2008, the petitioner filed a 
motion to reopen and reconsider, which the director granted. On December 10, 2008, the director 
affirmed his decision to deny the petition. On January 9, 2009, the petitioner filed a motion to 
reconsider that decision, which the director also granted. Upon consideration, the director issued a 
Notice of Intent to Deny (NOID) the petition on February 19, 2010, and the petitioner filed a timely 
response. After considering the totality of the evidence of record the director again affirmed the 
denial of the petition on April 28, 2010. 

In the April 28, 2010 decision, the director determined that although the petitioner's assertion that 
he was never married to K_E_2 was credible, section 204(c) of the Act nonetheless barred approval 
of the petition because the petitioner had attempted to gain an immigration benefit based upon a 
relationship with K-E-. 

In the September 10, 2010 decision rendered by the AAO, the AAO concurred with the director, 
finding that the petitioner was in fact never married to K-E-. Upon review of the totality of the 
record, the AAO observed that the petitioner had signed the Form 1-485, Application to Register 
Permanent Residence or Adjust Status, filed December 1, 2004, based upon his fictitious marriage 
to K-E-, as well as the Form G-325A, Biographical Information sheet, and that both forms 
contained the notation adjacent to the petitioner's signature: "My wife has petitioned for me." The 
AAO determined that the had offered evidence of fraud perpetrated by_ 

a company from which the petitioner sought immigration 
services in 2004, the record contained substantial and probative evidence that the petitioner had 
attempted or conspired to enter into a marriage for the purpose of evading the immigration laws of 
the United States. 

Section 204(c) of the Act 

On motion, the petitioner submits a personal statement, an affidavit signed by ~ a 
printout of Matter of Samsen, 15 I&N Dec. 28 (BIA 1974), and a printout sh~m 
1-130, Petition for Alien Relative, filed on his behalf was approved on March 16,2007, based on 

I Name withheld to protect the individual's identity. 
2 Name withheld to protect the individual's identity. The record included a marriage certificate 
showing that the petitioner had married K-E- on April 20, 2002 and a Form 1-485, Application to 
Register Permanent Residence or Adjust Status, (MSC 05 064 16248) filed on December 1, 2004 
based upon his marriage to K-E-, a citizen of the United States, that was denied on April 27, 
2005. 
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his marriage to M-C-, the claimed abusive United States citizen spouse. Accordingly, the AAO 
shall grant the motion and enter a new decision in the record. 

~etitioncr reiterates that he was never married to K-E- and asserts that he was duped by 
_ an organization he believed was filing work related applications on his behalf. In the 

petitioner's January 8, 2009 statement, he explained that he visited the otlices of _ in 
October 2001, seeking a method to obtain lawful permanent residence status and was told by 
HPPS he could be sponsored by an employer, which ~ould find for him for a fee. The 
petitioner indicated that he was happy when he received a receipt from United States Citizenship 
and Immigration Services (US CIS) a short time later but when he did not receive the promised 
work authorization within six months which he had been promised, he returned to the offices and 
discovered that _had been running a scam operation and the authorities had shut them 
down. In the affidavit of relates a similar experience but 
indicates her experience with_ occurred in 2005 and that she actually obtained a work 
authorization card prior to_being shut down. The record includes evidence that _ was 
shut down in late 2005. The experiences of the petitioner an~lthough similar, 
occurred almost four years apart, according to the petitioner's statement that he first visited the 

_ offices in October 2001. Moreover, the petitioner's indication in his January 8, 2009 
statement that _ was shut down a short time after he had not received the promised work 
authorization within six months of his visit to their offices is contrary to the other evidence in the 
record. The AAO atlirms its previous decision~petitioner's statements regarding 
his experience with _are not credible. ~ statement on motion does not 
provide probative evidence showing that the petitioner in this matter did not attempt to evade 
immigration laws when he consulted with and retained _ to obtain lawful permanent 
residence status in the United States. 

Upon review of Matter of Samsen, 15 I&N Dec. 28 (BIA 1974), the Board of Immigration 
Appeals found in that matter that the district director had not made an independent determination 
that the alien's marriage was entered into for the purpose of evading immigration laws and 
remanded the matter on that ground. In this matter, the director and the AAO both have made 
independent determinations, based on the totality of the evidence in the record, that there is 
substantial and probative evidence that the petitioner attempted or conspired to enter into a 
marriage for the purpose of evading the immigration laws of the United States. Thus, Matter of 
Samsen is not relevant or applicable to the matter at hand. 

The AAO acknowledges that a Form 1-130 filed on behalf of the petitioner was approved for his 
marriage entered into with the claimed abusive spouse, M-C-; however, the approval of a Form 
1-130, does not automatically entitle the beneficiary of the Form 1-130 to subsequent immigrant 
status. As previously determined, the record in this matter reveals substantial and probative 
evidence that the petitioner attempted or conspired to enter into a marriage for the purpose of 
evading U.S. immigration laws, when he signed and submitted a Form 1-485, based on his 
fictitious marriage to K-E- in 2001. The petitioner's actions in signing and filing a Form 1-485 
based on the fictitious marriage preclude approval of the instant Form 1-360 petition under 
section 204(c) of the Act. 



Ineligibility for Immediate Relative Classification 

As previously determined section 204(a)(I)(A)(iii)(1l)(cc) of the Act requires a self-petitioner to 
demonstrate his or her eligibility for immediate relative classification based on his or her 
relationship to the U.S. citizen abuser. The regulation at 8 C.F.R. § 204.2(c)(1)(iv) explains that 
such eligibility requires the self-petitioner to comply with section 204(c) of the Act. As the 
petitioner has failed to comply with section 204(c) of the Act, he is consequently ineligible for 
immediate relative classification based on his marriage to M -C- and is ineligible for immigration 
classification under section 204(a)(1)(A)(iii) of the Act. The petitioner does not provide further 
evidence on motion to address this additional ground of ineligibility. 

Conclusion 

The AAO, upon independent review of the evidence, affirms its previous decision that the petitioner 
had failed to overcome the bar to approval of the petition under section 204(c) of the Act, 8 U.s.c. 
§ 1154( c), due to his attempt to enter into a prior marriage for the purpose of evading the 
immigration laws. As discussed above, the record on motion does not include any further 
information or evidence that overcomes the AAO's September 10, 2010 decision to dismiss the 
appeal. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. The petitioner has not sustained that 
burden. 

ORDER: The AAO's decision, dated September 10,2010 is affirmed, The petition remains 
denied. 


