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DISCUSSION: Although the service center director initially approved the immigrant visa petition, he 
subsequently issued a notice of intent to revoke (NOIR), and ultimately revoked, approval of the 
petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed and approval of the petition will remain revoked. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director revoked approval of the petition on the basis of his determination that the petitioner 
had failed to establish: (1) her eligibility for immigrant classification based upon a qualifying 
relationship with a citizen of the United States on the basis of her failure to demonstrate the legal 
termination of her first marriage; (2) that she shared a joint residence with her former husband; and 
(3) that her former husband subjected her to battery or extreme cruelty during their marriage. On 
appeal, counsel submits two briefs reasserting the petitioner's eligibility. 

Applicable Law 

Section 205 of the Act, 8 U.S.C. § 1155, states the following: 

The Secretary of Homeland Security may, at any time, for what [she] deems to be good and 
sufficient cause, revoke the approval of any petition approved by [her] under section 204. 
Such revocation shall be effective as of the date of approval of any such petition. 

The regulation at 8 C.F.R. § 205.2(a) states, in pertinent part, the following: 

Any Service officer authorized to approve a petition under section 204 of the Act may revoke 
the approval of that petition upon notice to the petitioner on any ground other than those 
specified in § 205.1 [for automatic revocation] when the necessity for the revocation comes 
to the attention of [U.S. Citizenship and Immigration Services]. 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse ofa United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a 
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, the alien must show that he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral 
character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II). 

Under section 204(a)(1)(A)(iii)(II)(aa)(CC)(ccc) of the Act, an alien who has divorced the abusive 
spouse remains eligible if he or she "demonstrates a connection between the legal termination of the 
marriage within the past 2 years and battering or extreme cruelty by the United States citizen 
spouse .... " 
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Section 204(a)(1 )(J) ofthe Act, 8 U.S.c. § 11S4(a)(1 )(J) states, in pertinent part, the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in making 
determinations under subparagraphs (C) and (D), the [Secretary of Homeland Security] shall 
consider any credible evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole discretion of the 
[Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(1), which states, m 
pertinent part, the following: 

(v) Residence . ... The self-petitioner is not required to be living with the abuser when the 
petition is filed, but he or she must have resided with the abuser ... in the past. 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was battered by 
or was the subject of extreme cmelty" includes, but is not limited to, being the victim of any 
act or threatened act of violence, including any forceful detention, which results or threatens 
to result in physical or mental injury. Psychological or sexual abuse or exploitation, including 
rape, molestation, incest (if the victim is a minor), or forced prostitution shall be considered 
acts of violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear violent but 
that are a part of an overall pattern of violence. The qualifying abuse must have been 
committed by the citizen ... spouse, must have been perpetrated against the self-petitioner ... 
and must have taken place during the self-petitioner's marriage to the abuser. 

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of 
the Act are explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

(ii) Relationship. A self-petition file by a spouse must be accompanied by evidence 
of ... the relationship. Primary evidence of a marital relationship is a marriage 
certificate issued by civil authorities, and proof of the termination of all prior 
marriages, if any .... 

(iii) Residence. One or more documents may be submitted showing that the 
self-petitioner and the abuser have resided together . .. Employment records, 
utility receipts, school records, hospital or medical records, birth certificates of 
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children ... , deeds, mortgages, rental records, insurance policies, affidavits or any 
other type of relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. 
Persons who have obtained an order of protection against the abuser or have taken 
other legal steps to end the abuse are strongly encouraged to submit copies of the 
relating legal documents. Evidence that the abuse victim sought safe-haven in a 
battered women's shelter or similar refuge may be relevant, as maya combination 
of documents such as a photograph of the visibly injured self-petitioner supported 
by affidavits. Other forms of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse also 
occurred. 

Pertinent Facts and Procedural History 

The petitioner, a citizen of the People's Republic of China, married V-C-,l a citizen of the United 
States, on October 13, 1999. They divorced on May 22, 2006. The petitioner filed the instant Form 1-
360 on April 9, 2007, and it was approved on November 13,2008. After the director obtained further 
information about the petitioner's relationship with her former spouse, he issued a NOIR on May 13, 
2010. Finding the petitioner's response insufficient to overcome his proposed grounds for revocation, 
revoked approval of the petition on November 18, 2010. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). Upon review of the entire record, we find that the petitioner has overcome the 
director's determination that she failed to demonstrate the existence of a qualifying relationship and 
her corresponding eligibility for immediate relative classification on the basis of such a relationship. 
However, she has failed to overcome the director's other two grounds for revocation. Revocation of 
the approval of this petition was therefore proper pursuant to section 205 of the Act and 8 C.F.R. § 
205.2(a). 

Qualifying Relationship and Corresponding Eligibility for Immediate Relative Classification 

The first issue before the AAO is whether the petitioner has demonstrated the existence of a 
qualifying relationship and her corresponding eligibility for immediate relative classification on the 
basis of that relationship. The record indicates that the petitioner married V -C- in Guangzhou, 
China on October 13,1999. However, her marriage toV-C- was not her first: the record indicates 
that the petitioner married H-Q-/ in Guangzhou, on August 21, 1991. 

1 Name withheld to protect individual's identity. 
2 Name withheld to protect individual's identity. 
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Although the record contains what is purported to be a translation of a document demonstrating that 
the petitioner's marriage to H-Q- was legally terminated in China on February 16, 1998, the record 
also contains medical records indicating that the petitioner once told a counselor in the United 
States that H-Q- died in China during the pendency of their divorce proceedings. 

The director stated that this contradiction called into question the validity of the divorce decree and 
that, as such, the petitioner had failed to establish that she was legally free to marry V -C-. As the 
petitioner had failed to demonstrate her legal eligibility to marry V -C-, she had failed to establish 
the existence of a qualifying relationship and her corresponding eligibility for immediate relative 
classification on the basis of that relationship. However, upon further review of the entire record, 
we withdraw that determination. Even if H-Q- did die during the pendency of the divorce 
proceedings, his death would still have functioned as a legal termination of the couple's marriage, 
and therefore allowed her to legally enter into marriage with the petitioner. 

The petitioner has not, however, demonstrated a qualifying relationship with V -C- because she and 
V -C- were already divorced at the time she filed the petition and, as will be discussed below, she 
has not overcome the director's determination that V-C- did not subject her to battery or extreme 
cruelty during their marriage. Consequently, she cannot establish any connection between such 
abuse and the termination of her marriage, as required to demonstrate a qualifying relationship 
under section 204(a)(1)(A)(iii)(II)(aa)(CC)(ccc) of the Act. Accordingly, the petitioner has not 
established a qualifying relationship with her former spouse and her corresponding eligibility for 
immediate relative classification on the basis of that relationship. 

Joint Residence 

The petitioner stated on the Form 1-360 that she resided jointly with V-C- from October 1999 until 
November 1999. However, we agree with the director's determination that the time the petitioner and 
V -C- spent together in China between October and November of 2009 did not constitute joint 
residence as contemplated at section 204(a)(1)(A)(iii)(II)(dd) of the Act. Section 101(a)(33) of the 
Act, 8 U.S.C. § 1101(a)(33), states that "the term 'residence' means the place of general abode; the 
place of general abode of a person means his principal, actual dwelling place in fact, without regard 
to intent." The preamble to the interim rule regarding the self-petitioning provisions cited section 
101(a)(33) of the Act as the binding definition of "residence" and clarified further that "[a] self
petitioner cannot meet the residency requirements by merely ... visiting the abuser's home in the 
United States while continuing to maintain a general place of abode or principal dwelling place 
elsewhere." 61 Fed. Reg. 13061, 13065 (Mar. 26, 1996). V-C- was not living with the petitioner in 
China in 1999; he was visiting the petitioner and her family while maintaining his principal 
dwelling in the United States. 

Nor does the relevant evidence support the petitioner's assertion that she and V-C- resided together 
in the United States. First, the petitioner's testimonial evidence regarding the length of the allegedly 
joint residence is inconsistent. In the undated letters she submitted in support of the Forms 1-751, 
Petition to Remove Conditions on Residence she filed on April 21, 2005 and July 16, 2007, as well as 
in her April 12, 2007 letter, the petitioner stated that she and V-C-lived together from May 2001 until 



December 9, 2002, when her application for government-subsidized housing was approved. The 
petitioner's statements on the Forms G-325A, Biographic Information that she signed on December 5, 
2006 and ~icate that between May 2001 and December 2002 she and V -C- lived 
together on ____ in Daly City, California. However, the petitioner stated on the Form 1-
751 she filed on March 19, 2003 that she and V-C- were still residing together at the _ 

_ address in Daly City, and also told the immigration officer that they were residing together 
at that address. When she filed her Form N-400, Application for Naturalization, on March 3, 2004, 
the petitioner stated again that she and V -C- were residing together at the address. 

The petitioner's inconsistency regarding the length of the allegedly joint residence with V -C
diminishes the probative value of her testimony regarding the matter. Although the petitioner stated 
in her April 12,2007 letter that she lied to the immigration officer conducting the 1-751 interview 
about her address because V -C- was sitting next to her, and she did not want him to know she had 
moved out, the fact remains that she signed the Form 1-751, attesting to the truth of the information 
provided on the form and lied to an immigration officer about her address. 

However, even if the petitioner's testimony was consistent it would still not establish the requisite joint 
residence, as she did not describe, for example, their apartment, any of their furnishings or possessions, 
or their shared, residential routine in any meaningful way. 

Nor does the relevant documentary evidence demonstrate the requisite joint residence. The residential 
lease does not demonstrate that the petitioner lived with V -C- for two reasons. First, the lease did not 
name the petitioner: only V -C- and the lessor were named. Second, only V -C- signed the lease; neither 
the petitioner nor the lessor signed the lease. Furthermore, because the lessor did not sign the lease, it 
is not clear that this document had any legal effect. Nor do the rent receipts demonstrate that the 
petitioner resided with V -C-, as there is no evidence that they were issued pursuant to this lease as they 
are handwritten and illegible. 

The life insurance policy is not evidence of a joint residence because no address was listed. The 
paperwork relating to telephone account and account at ____ are not 
evidence of joint residence because V -C- was not named on the documents. ~rmation 
regarding the account the cessation of the allegedly joint 
residence. The evidence of joint accounts does not demonstrate the requisite joint 
residence because there is no evidence that both individuals had access to, and used, the accounts. Nor 
is it clear that any joint living expenses were paid from these accounts, given their relatively low 
balances and the rental ., indication that the monthly rent was paid in cash. Nor is the evidence 
of a joint bank account at evidence of the petitioner's joint residence with V -C-: 
again, there is no evidence that both individuals had access to, and used, the account, and the relative 
low balance on the account calls into question whether any joint expenses were paid from this account. 
Moreover, the statements relating to the Account all date from the period of time 
following the allegedly joint residence. 

Although the record contains paperwork indicating joint income tax filings for the years of 200 1, 2002, 
and 2003, none of it is evidence of a shared residence. First, there is no evidence that any of these 
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returns were ever filed with the Internal Revenue Service (IRS). Second, the address from which the 
2001 tax return was allegedly filed was not the address at which the couple was allegedly living 
together, and the 2002 and 2003 tax returns, even if filed, were filed after the allegedly joint residence 
ended. Of the three documents from the IRS regarding V -C-' s delinquent child support, two were 
issued after the cessation of the allegedly joint residence, and the one issued during the period of their 
alleged joint residence named V-C- only. 

For all of these reasons, the relevant evidence does not demonstrate that the petitioner resided with V
C- during their marriage. . 

Counsel argues on appeal that the director's reliance on the residential history of V -C- and the 
petitioner is "misplaced." We find no error in the director's determinations. The petitioner's 
residential history is precisely what should be relied upon in determining whether she ever resided 
jointly with V-C-. Nor are we persuaded by his claim that the petitioner's assertions regarding the 
period of time during which she and V -C- allegedly lived together is consistent with her claim of abuse 
because, as will be discussed below, the relevant evidence does not establish that V -C- subjected the 
petitioner to battery or extreme cruelty during their marriage. 

Nor do we find convincing counsel's statement that the petitioner's misrepresentation on the Form 1-
751, and in person to an immigration officer, regarding her alleged joint residence is "meaningless" 
because the abuse to which she was allegedly subjected by V -C- during their marriage caused mental 
health problems that resulted in diminished mental capacity. First, as was noted above and will be 
discussed below, the relevant evidence does not demonstrate that the petitioner was abused by V -C
during their marriage. Moreover, the petitioner signed the Form 1-751 under penalty of perjury. 

Considered in the aggregate, the relevant evidence fails to establish that the petitioner resided with 
V-C-, as required by section 204(a)(I)(A)(iii)(II)(dd) of the Act, and the director had good and 
sufficient cause to revoke approval of the petition on this ground. 

Battery or Extreme Cruelty 

In the undated letter she submitted with the Form 1-751 she filed on March 19, 2003, the petitioner 
stated that V -C- abused her emotionally; failed to support her financially; cursed at her when she asked 
him to stop gambling; asked her for money and threw furniture against a wall when he realized she had 
none to give; and threatened her immigration status. She also claimed that V -C- was controlling and 
that he forbade her from making or receiving telephone calls from her friends. Finally, the petitioner 
stated that, in December 2002, V -C- threw glasses and lamps against the wall, threatened her with 
physical violence, and told her to go back to China. The petitioner stated that because V-C-'s threats 
frightened her, she decided to move out of the home and into housing subsidized by the government. 

In her April 12, 2007 letter, the petitioner stated again that V-C- stayed away from their joint residence 
for long periods of time. He also asked her for money and, after she refused to give him any more 
money in May 2002, he began threatening her immigration status and throwing things at her. 
According to the petitioner, during the initial May 2002 incident V-C- threw a cup and a picture frame 
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at her. She stated that during a subsequent incident V-C- kicked a chair at her. She stated that she 
moved from their joint residence in December 2002 without notifying V -C-. 

In her September 4, 2010 letter, the petitioner stated that V-C- took her cellular telephone and 
demanded money from her and became violent when she refused to comply with his commands. She 
also stated that although V -C- did not hit her, he threw hard objects at her and abused her mentally and 
physically. 

The petitioner's testimony does not establish that she was subjected to battery or extreme cruelty, as it 
conflicts with the evidence of record. F we note that the "Counseling Progress 
Notes" from the state that on March 
13,2002, the petitioner "expressed her anxiety" over an interview that was soon to occur regarding her 
application for a government housing subsidy. However, that the petitioner had already made an 
application for subsidized housing by March 2002 is inconsistent with her statement that she decided to 
leave V-C- in December 2002 over concerns for her safety. It also conflicts with her statement that V
C- threatened her immigration status and threw things at her for the first time in May 2002. Nor does 
the petitioner reconcile her statements that V -C- was controlling with her assertions that V -C- was 
rarely in their joint apartment and her September 14,2010 claim that she continued paying rent for the 
couple's apartment for more than two years after she moved out so that V-C- would not know that she 
had in fact moved out and would think she was "merely away for that time when he came home.,,3 If 
V -C- was in the apartment they allegedly shared so infrequently that he did not notice that the 
petitioner had moved out more than two years previously, it is not clear how he would have been able 
to control her and prevent her from speaking to her friends by telephone, as she claimed. These 
inconsistencies and discrepancies diminish the probative value of the petitioner's testimony regarding 
the abuse to which she was allegedly subjected by V -C- during their marriage. Moreover, although she 
provided some dates, she did not provide detailed, probative information about the specific incidents of 
abuse. 

Nor does the petitioner's supporting evidence establish that she was subjected to battery or extreme 
cruelty by V-C during their marriage. November 23, 2004 letter stated only that the 
petitioner went to the AP A Center for mental health services between July 31, 2001 and October 1, 
2003; no probative details were provided. ' 

stated in his November 22,2006 letter stated that the petitioner's son began going to the 
for psychotherapy on August 10,2005, 
petitioner had been receiving such treatment at 

since July 28, 2005. However, neither letter discussed the reasons why the petitioner and 
received mental health services. 

In her March 12, 2007Ietter,_stated that the petitioner suffers from Major Depression and Post 
Traumatic Stress Disorder as a result of the abuse she suffered during her two marriages. However, the 

3 The petitioner also claimed that when V -C- accompanied her to the interview conducted in connection with 
the Form 1-751 she filed in March 2003, he was not aware that she had moved from the apartment. 
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letter lacked any discussion of any specific incidents of abuse perpetrated by V-C-, and_noted 
that the petitioner "had difficulty coming forth with the information . . . She had a ten~ report 
information that she thought would be acceptable to the therapist." _ September 3, 2010 letter 
also does not discuss V-C-'s abuse and reiterates that the petitioner occasionally reverts to "her old 
pattern of negative coping by ... withholding truth .... " 

_ discussed the mental health of the petitioner's son in his August 26, 2010 letter. However, he 
also failed to discuss any specific incidents of abuse by V -C-. 

"",."'"<.,, the petitioner's divorce in his March 30, 2007 letter but did 
not ,"u,", ...... ",", 

Nor do the handwritten interview notes from the from the 
which indicate that the petitioner told her counselor problem and that she and 
V -C- had multiple verbal arguments establish that V -C- subjected the petitioner to battery or extreme 
cruelty during their marriage, as none of the behaviors described by the petitioner were comparable to 
the types of behaviors listed at 8 C.F.R. § 204.2(c)(l)(vi) as examples of extreme cruelty. 

Counsel argues on appeal that the fact that the petitioner and V -C- lived apart during much of their 
marriage "corroborate[s] her claim of extreme cruelty." While V-C-'s behavior indicates that he 
abandoned the petitioner, their separation does not constitute extreme cruelty. Counsel also argues on 
appeal that the director failed to properly evaluate the letters from 
who link the petitioner's depression and PTSD to the abuse to which she was subjected 
her first husband. While we do not question the professional expertise of any ofthose individuals, their 
letters attest to the petitioner's mental health, but do not provide probative information regarding the 
alleged abuse perpetrated against the petitioner by V -C-. 

When viewed in the aggregate, the relevant evidence does not establish that V -C- subjected the 
petitioner to battery or extreme cruelty during their marriage as required by section 
204(a)(l)(A)(iii)(I)(bb) of the Act, and the director had good and sufficient cause to revoke 
approval of the petition on this ground. 

Counsel's Supplemental Brief 

On February 22, 2011, counsel submitted a supplemental brief arguing that section 240A(b)(2) of the 
Act, 8 U.S.C. § 1229b(b)(2), which provides for the cancellation of removal and adjustment of status to 
that of a lawful permanent resident in certain circumstances, "provides tor a good moral character 
waiver" if a negative act was connected to the abuse. Counsel claims section 240A(b )(2) of the Act 
"demonstrate[s] that the [Act] treats battered spouse case[s] in an expansive fashion." Counsel asserts 
that the contradictions in the petitioner's statements were caused by her mental health problems and 
should not discredit her claim because her mental illness was connected to the abuse of her first and 
second husbands. Counsel's reliance on section 240A(b)(2) of the Act is misplaced as it does not relate 
to these proceedings under section 204 of the Act. Counsel's intimation that the petitioner's lack of 
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credibility is attributable to the abuse she suffered is not persuasive as she has not demonstrated that V
C- subjected her to battery or extreme cruelty during their marriage. 

Revocation Authority 

On appeal, counsel questions the authority ofthe director to revoke approval of a petition. However, as 
we noted previously, section 205 of the Act and 8 C.F.R. § 205.2(a) provide precisely that authority. 
Section 205 of the Act states that the Secretary of Homeland Security may revoke the approval of 
any petition she approved under section 204 of the Act at any time for what she deems to be good 
and sufficient cause. The corresponding regulation at 8 C.F.R. § 205.2(a) states that the director 
may revoke the approval of a petition approved under section 204 of the Act on any ground other 
than those specified at 8 C.F.R. § 205.1 for automatic revocation when the necessity for the 
revocation comes to the attention of USCIS. These statutory and regulatory authorities for 
revocation of a petition approved under section 204 of the Act undermine counsel's argument that 
the director's revocation was void ab initio. 

Nor are we persuaded by counsel's argument made on appeal that the doctrine of res judicata bars the 
revocation of this petition's approval. Judicial actions subject to res judicata may not be revisited or 
reopened. However, the revocation provisions of section 205 of the Act and 8 C.F.R. § 205.2(a) 
show that the approval of a petition under section 204 of the Act is not the type of unalterable, 
unreviewable decision subject to res judicata. Although counsel cites Bravo-Pedroza v. Gonzales, 
475 F.3d 1358 (9th Cir. 2007), that case does not support his argument. The Ninth Circuit in Bravo
Pedroza specifically cited Astoria Fed. Sav. & Loan Ass'n v. Solimono, 501 U.S. 104, 108 (1991), 
which held that "Courts may assume 'that Congress has legislated with an expectation that (res 
judicata) will apply except when a statutory purpose to the contrary is evident'." Bravo-Pedroza, 
475 F. 3d at 1359. The court then stated that, with regard to the matter before it, "[w]e find nothing 
in the relevant statutes making res judicata inapplicable." Id. Such is not the case here because, 
again, the statute at section 205 of the Act specifically empowers the director to revoke a petition 
approved under section 204 of the Act. 4 

Conclusion 

The petitioner has failed to overcome the director's grounds for revocation of the petition. She has 
not demonstrated the existence of a qualifying relationship and her corresponding eligibility for 
immediate relative classification on the basis of such a relationship; that she resided with V -C-; or 
that he subjected her to battery or extreme cruelty during their marriage. Accordingly, the petitioner 

4 Bravo-Pedroza did not involve the revocation ofa petition approved under section 204 of the Act, as is the 
case here. Rather, the question addressed in that case was whether, following the vacation of an order of 
removal based upon a change in the law, and subsequent termination of removal proceedings, the 
Department of Homeland Security (DHS) was barred under the doctrine of res judicata from initiating a 
second removal case against the alien on the basis of the same California criminal convictions when DHS 
could have brought the new charges during the pendency of the prior proceeding. The Court held that DHS 
was barred from doing so. 
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is ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act, and the director, 
therefore, had good and sufficient cause to revoke approval of the petition pursuant to section 205 
of Act and 8 C.F.R. § 205.2(a). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed. 

ORDER: The appeal is dismissed. Approval of the petition remains revoked. 


