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DISCUSSION: The Director, Vennont Service Center (the director), denied the nonimmigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed and the petition will remain denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1 )(A)(iii) of the Immigration 
and Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish a qualifying relationship with a citizen of the United States. On appeal, counsel submitted a 
Notice of Appeal (Fonn 1-290B), indicating that a brief or other evidence would be submitted within 30 
days, or by December 14, 2011. To date, over 11 months later, the AAO has received no further brief 
from counsel. 

Applicable Law 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the 
marriage with the United States citizen spouse in good faith and that during the marriage, the alien was 
battered or subjected to extreme cruelty perpetrated by the alien's spouse. In addition, the alien must 
show that he or she is eligible to be classified as an immediate relative under section 201(b)(2)(A)(i) of 
the Act, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1)(A)(iii)(1I) of the Act, 8 U.S.c. § 1154(a)(1)(A)(iii)(1l). An alien who has divorced an abusive 
United States citizen may still self-petition under this provision of the Act if the alien demonstrates "a 
connection between the legal termination of the marriage within the past 2 years and battering or 
extreme cruelty by the United States citizen spouse." Section 204(a)(l)(A)(iii)(U)(aa)(CC)(ccc) of the 
Act, 8 U.S.c. § 1154(a)(1)(A)(iii)(1I)(aa)(CC)(ccc). 

The evidentiary guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of the Act are 
explained further at 8 C.F.R. § 204.2(c)(1), which states, in pertinent part, the following: 

(ii) After the self-petition has been properly filed, the legal termination of the marriage will 
have no effect on the decision made on the self-petition. The self-petitioner's remarriage. 
however, will be the basis for the denial of a pending self-petition. 

Section 204(a)(1)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) or clause (ii) or (iii) of 
subparagraph (B), or in making determinations under subparagraphs (C) and (D), the [Secretary 
of Homeland Security] shall consider any credible evidence relevant to the petition. The 
detennination of what evidence is credible and the weight to be given that evidence shall be 
within the sole discretion of the [Secretary of Homeland Security]. 



Facts and Procedural History 

The petitioner is a native and citizen of Jamaica. She claims to have entered the United States in 
December 2002 as a nonimmigrant visitor. The petitioner married a U.S. citizen on July 29, 2006, 
and they were divorced on February 5, 2009. On June 6, 2010, the petitioner married another man, 
_ and their marriage was annulled on October 12, 2010. The petitioner filed the instant Form 1-
360 on January 13, 2011. The director denied the petition and counsel timely appealed. 

On appeal, counsel contends that the petitioner retained a qualifying relationship with her first 
spouse because the annulment of the petitioner's second marriage returned her to the legal position 
that she was in prior to that marriage, which should be treated as if it never occurred. Counsel 
submits no brief to support these contentions. 

The AAO reviews these proceedings de novo. See Soitane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2(04). 
A full review of the record fails to establish the petitioner's eligibility. Counsel's assertions on 

appeal do not overcome the director's determinations and the appeal will be dismissed for the 
following reasons. 

Analysis 

We concur with the director's determination that the petitioner has not established a qualifying 
relationship, as required by section 204(a)(1)(A)(iii)(II)(aa) of the Act due to her divorce from her 
first husband and her remarriage to. prior to filing this Form 1-360 petition. The regulation at 
8 C.F.R. § 204.2(c)(1)(ii) specifically states that remarriage prior to adjudication of a self-petition is 
a basis for denial. See also 8 C.F.R. § 205. 1 (a)(3)(i)(E) (mandating the automatic revocation of the 
approval of a self-petition upon a self-petitioner's remarriage); Delmas v. Gonzalez, 422 F.Supp. 2d 
1299 (S.D. Fla. 2005) (alien's remarriage prior to tiling self-petition was disqualifying). 

On appeal, the petitioner argues that her remarriage does not mandate denial of the petition because the 
annulment of her second marriage returned her to the same legal position she was in before she 
remarried. The annulment does not change the analysis as the petitioner did, in fact, remarry. Counsel 
cites no legal authority for her claim and the regulation precludes approval when the self-petitioner has 
divorced the abusive spouse and remarried another individual before the petition is adjudicated. 8 
C.F.R. § 204.2(c)(1)(ii). 

Conclusion 

Accordingly, the October 12, 2011 decision of the director denying the petition is affirmed. The 
petitioner has not demonstrated that she has a qualifying relationship to an abusive U.S. citizen and that 
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she is eligible for immediate relative classification based on such a relationship. She is consequently 
ineligible for immigrant classification under section 204(a)(1 )(A)(iii) of the Act. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361; Matter of Chaw at he, 25 I&N Dec. 369, 
375 (AAO 2010). The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


