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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised 
that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

C~~-~erryRhew ~ r ~hief, Administrative Appeals Office 
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DISCUSSION: The service center director denied ih~ immigrant visa petition and ilie Administrative 
Appeals Office (AAO) dismissed a subsequent appeal. The matter is again before the AAO on a 
motion to reopen and reconsider. The motion to reopen will be granted. The appeal will remain 
dismissed. 

The petitioner seeks immigrant classification under section 204(a)(l)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 11S4(a)(l)(A)(iii), as an alien battered or subjected to extreme 
cruelty by a United States citizen. 

The director denied the petition on the basis of his determination that the petitioner failed to 
establish that her husband subjected her to battery or extreme cruelty during their marriage or that 
she married him in good faith. On motion to reopen and reconsider. counsel submits a brief and 
additional evidence. Counsel's submission meets the requirements for a motion to reopen, but not 
the requirements for a motion to reconsider. 

Applicable Law 

Section 204(a)(l )(A)(iii) of the Act provides that an alien who is ilie spouse of a United States citizen 
may self-petition for immigrant classification if the alien demonstrates iliat he or she entered into the 
marriage with the United States citizen spouse in good faith and that during ilie marriage, the alien or a 
child of the alien was battered or SUbjected to extreme cruelty perpetrated by the alien's spouse. In 
addition, ilie alien must show iliat he or she is eligible to be classified as an immediate relative under 
section 201(b)(2)(A)(i) of the Act, resided wiili ilie abusive spouse, and is a person of good moral 
character. Section 204(a)(l)(A)(iii)(II) of the Act, 8 U.S.C. § 11S4(a)(l)(A)(iii)(II). 

Section 204(a)(l)(J) ofthe Act, 8 U.S.C. § 11S4(a)(1)(J) states, in pertinent part, the following: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland 
Security] shall consider any credible evidence relevant to the petition. The 
determination of what evidence is credible and the weight to be given that evidence 
shall be within ilie sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(l), which states, In 
pertinent part, the following: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited 
to, being the victim of any act or threatened act of violence, including any 
forceful detention, which results or threatens to result in physical or mental 
Injury. Psychological or sexual abuse or exploitation, including rape, 
molestation, incest (if the victim is a minor), or forced prostitution shall be 
considered acts of violence. Other abusive actions may also be acts of 
violence under certain circumstances, including acts that, in and of 
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themselves, may not initially appear violent but that are a part of an overall 
pattern of violence. The qualifying abuse must have been committed by the 
citizen spouse, must have been perpetrated against the 
self-petitioner ... and must have taken place during the self-petitioner's 
marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petitiun cannot be approved if the 

self-petitioner entered into the marriage to the abuser for the primary purpose 
of circumventing the immigration laws. A self-petition will not be denied, 
however, solely because the spouses are not living together and the marriage 
is no longer viable. 

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of 
the Act are explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following: 

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence 
whenever possible. The Service will consider, however, any credible 
evidence relevant to the petition. The determination of what evidence is 
credible and the weight to be given that evidence shall be within the sole 
discretion of the Service. 

* * * 
(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 

affidavits from police, judges and other court officials, medical personnel, 
school officials, clergy, social workers, and other social service agency 
personnel. Persons who have obtained an order of protection against the 
abuser or have taken other legal steps to end the abuse are strongly 
encouraged to submit copies of the relating legal documents. Evidence that 
the abuse victim sought safe-haven in a battered women's shelter or similar 
refuge may be relevant, as may a combination of documents such as a 
photograph of the visibly injured self-petitioner supported by affidavits. 
Other fonns of credible relevant evidence will also be considered. 
Documentary proof of non-qualifying abuses may only be used to establish a 
pattern of abuse and violence and to support a claim that qualifying abuse 
also occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may 

include, but is not limited to, proof that one spouse has been listed as the 
other's spouse on insurance policies, property leases, income tax forms, or 
bank accounts; and testimony or other evidence regarding courtship, wedding 
ceremony, shared residence and experiences. Other types of readily available 
evidence might include the birth certificates of children born to the abuser 
and the spouse; police, medical, or court documents providing information 
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about the relationship; and affidavits of persons with personal knowledge of 
the relationship. All credible relevant evidence will be considered. 

Pertinent Facts and Procedural History 

The petitioner is a citizen of Ukraine who entered the United States on December 10, 2003. She 
married_I a citizen of the United States, on January 30, 2008. _ died on June 27, 2008. The 
petitioner filed the instant Form 1-360 on November 4,2008. The director issued a subsequent request 
for additional evidence (RFE) and the petitioner, through counsel, filed a timely response. After 
considering the evidence of record, including the petitioner's response to his RFE, the director denied 
the petition on September 9,2010. We dismissed the petitioner's subsequent appeal on March 3, 2011, 
and counsel filed the instant motion on April 1, 2011. 

The AAO reviews these matters on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d eir. 2004). As we fully evaluated the relevant evidence submitted below in our previous 
decision, on motion to reopen we will only consider the new evidence submitted after that decision. 
Upon reopening and review of the new evidence, we find that the petitioner has failed to establish any 
error in our prior decision. 

Battery or Extreme Cruelty 

In our March 3,2011 decision we found the relevant testimonial evidence to lack detailed, probative 
accounts of specific incidents involving battery by _. In similar fashion, we found that the 
petitioner's allegations that _ yelled and screamed at her, shouted obscenities, and called her 
names lacked the requisite probative detail to establish that such alleged behavior constituted 
extreme cruelty. We also stated that _ failure to hire additional nursing help did not 
constitute extreme cruelty. Finally, we found that the petitioner failed to demonstrate that 
used her immigration status to control her because her allegations regarding such control were 
contradictory . 

Although the petitioner submits two supplemental statements2 on motion to reopen, she provides no 
additional details regarding the battery to which she was allegedly subjected by _ during their 
marriage. Nor does she provide any additional details regarding the alleged incidents of yelling and 
screaming, name-calling, and obscenity-shouting. 

The petitioner does attempt to clarify her prior contradictory testimony regarding _ alleged 
efforts to use her immigration status to control her. The petitioner claimed in her initial statement 

I Name withheld to protect individual's identity. 
2 The petitioner's November 3, 2010 statement submitted on motion to reopen is nearly identical to her 
October 13, 2009 statement submitted below, which we considered fully before issuing our March 3, 2011 
decision. The only difference between the two statements is a paragraph in which the petitioner 
attempts to clarify her prior contradictory statements regarding alleged efforts to use her immigration 
status to control her. 
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that _refused to file her immigration paperwork unless she complied with his sexual demands 
and that although he completed the forms he never filed them but instead used them "as the threat to 
hang over me every day." She claimed in the same statement that _ confessed shortly before 
his death that although he had told her he filed the paperwork, he had in fact never done so and hid 
the forms from her in order to torment her and make her his slave. She stated that although she 
begged him to file the forms, they had no chance to do so because he died shortly thereafter. In her 
November 3, 2010 statement submitted on motion to reopen, the petitioner explains that during a 
brief period of reconciliation approximately one month before his death, _ said he would file 
the immigration paperwork, and that just before he died, _ confessed to having not filed the 
paperwork and had only told her he did so in order to demonstrate his attempt at reconciliation. 

The petitioner's explanation is not persuasive. It is not consistent: she claims that_controlled 
her by refusing to file the forms and also that he controlled her by telling her that he did file them. 
Furthermore, her statement that _ was unable to file the forms because he died soon after 
informing her they had not been filed the forms is undermined by the fact that _ appeared 
before a notary public on the day he died in order to execute a grant deed transferring ownership of 
a house from his living trust to himself and the petitioner as joint tenants. Furthermore, the failure 
to file an immigrant petition does not alone constitute extreme cruelty, and in this case the petitioner 
has not described in probative detail the controlling behaviors alleged by the petitioner to have 
motivated _ failure to file the documents. 

In her March 24, 2011 declaration submitted on motion to reopen the petitioner asserts that _ 
caused her to develop a bacterial infection. However, the medical records of her May 2010 
hospitalization contain no indication that her infection was caused by _, who died in June 2008. 

The internet medical journal and news articles submitted by counsel on motion to reopen discuss 
abuse experienced by people who care for family members with dementia, but the articles do not 
establish that such abuse occurred in this case. 

The new evidence submitted on motion to reopen does not establish any error in our previous 
decision and does not establish that_ subjected the petitioner to battery or extreme cruelty during 
their marriage as required by section 204(a)(l )(A)(iii)(I)(bb) ofthe Act. 

Good Faith Entry into Marriage 

In our prior decision we found the record absent a probative description of the couple's courtship 
and marriage, apart from the alleged abuse. Although the petitioner asserts on motion to reopen that 
she cared for ~d was affectionate toward him in spite of the alleged abuse, she still fails to 
describe their courtship, wedding ceremony, and experiences, apart from the abuse, in probative 
detail. 

The new evidence submitted by the petitioner on motion to reopen does not establish any error in 
our previous decision and does not establish that she married _ in good faith as required by 
section 204(a)(l)(A)(iii)(I)(aa) of the Act. 
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Conclusion 

The petitioner has not demonstrated that ~ subjected her to battery or extreme cruelty during 
their marriage or that she married him in good faith. Accordingly, the petitioner is ineligible for 
immigrant classification under section 204(a)(1)(A)(iii) of the Act and the appeal must remain 
dismissed. 

In these proceedings, the petitioner bears the burden of proof to establish her eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 
25 I&N Dec. 369, 375 (AAO 2010). The petitioner has not met her burden. 

ORDER: The motion to reopen is granted. The March 3, 2011 decision of the Administrative 
Appeals Office is affirmed and the petition remains denied. 


