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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. On 
appeal, the Administrative Appeals Office (AAO) remanded the matter for further action. The 
matter is now before the AAO upon certification of the director's subsequent, adverse decision. The 
decision of the director will be affirmed and the petition will remain denied. 

The petitioner seeks immigrant classification pursuant to section 204(a)(1)(A)(iii) of the 
Immigration and Nationality Act ("the Aet') 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or 
subjected to extreme cruelty by a United States citizen (USC). 

Applicahle Law and Regulations 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b )(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1 )(A)(iii)(II) of the Act, 8 U.S.c. § 1154(a)( 1 )(A)(iii)(II). 

Section 204(a)(1 )(1) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security 1. 

The eligibility requirements are explained in the regulation at 8 C.F.R. § 204.2(c)(l), which states, 
in pertinent part: 

(v) Residence . ... The self-petitioner is not required to be living with the abuser 
when the petition is filed, but he or she must have resided with the abuser ... in 
the past. 

(vi) Ballery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, induding rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
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against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 

(vii) Good moral character. A self-petitioner will be found to lack good moral 
character if he or she is a person described in section 101(f) of the Act. 
Extenuating circumstances may be taken into account if the person has not been 
convicted of an offense or offenses but admits to the commission of an act or acts 
that could show a lack of good moral character under section 101 (f) of the Act. A 
person who was subjected to abuse in the form of forced prostitution or who can 
establish that he or she was forced to engage in other behavior that could render 
the person excludable under section 212(a) of the Act would not be precluded 
from being found to be a person of good moral character, provided the person has 
not been convicted for the commission of the offense or offenses in a court of law. 
A self-petitioner will also be found to lack good moral character, unless he or she 
establishes extenuating circumstances, if he or she willfully failed or refused to 
support dependents; or committed unlawful acts that adversely reflect upon his or 
her moral character, or was convicted or imprisoned for such acts, although the 
acts do not require an automatic finding of lack of good moral character. A self
petitioner's claim of good moral character will be evaluated on a case-by-case 
basis, taking into account the provisions of section 101(f) of the Act and the 
standards of the average citizen in the community. If the results of record checks 
conducted prior to the issuance of an immigrant visa or approval of an application 
for adjustment of status disclose that the self-petitioner is no longer a person of 
good moral character or that he or she has not been a person of good moral 
character in the past, a pending self-petition will be denied or the approval of a 
self-petition will be revoked. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self

petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1 )(A)(iii) of the Act are set forth 
in the regulation at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part; 

Evidf'l1ce for a spousal selFpetitiol1 -

(i) Gelleral. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

* * * 
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(iii) Residence. One or more documents may be submitted showing that the self
petitioner and the abuser have resided together. . .. Employment records. utility 
receipts, school records, hospital or medical records, birth certificates of children ... , 
deeds, mortgages, rental records, insurance policies, affidavits or any other type of 
relevant credible evidence of residency may be submitted. 

(iv) Abuse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other \egal 
steps to end the abuse are strongl y encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as maya combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

(v) Good moral character. Primary evidence of the self-petitioner's good moral 
character is the self-petitioner's af1idavit. The affidavit should be accompanied by 
a local police clearance or a state-issued criminal background check from each 
locality or state in the United States in which the self-petitioner has resided for six 
or more months during the 3-year period immediately preceding the filing of the 
self-petition. Self-petitioners who lived outside the United States during this time 
should submit a police clearance, criminal background check, or similar report 
issued by the appropriate authority in each foreign country in which he or she 
resided for six or more months during the 3-year period immediately preceding 
the filing of the self-petition. If police clearances, criminal background checks, or 
similar reports arc not available for some or all locations, the self-petitioner may 
include an explanation and submit other evidence with his or her affidavit. The 
Service will consider other credible evidence of good moral character, such as 
affidavits from responsible persons who can knowledgeably attest to the self
petitioner's good moral character. 

* 
(vii) Good faith marriaRe. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might 
include the birth certificates of children born to the abuser and the spouse; police, 
medical, or court documents providing information about the relationship; and 
affidavits of persons with personal knowledge of the relationship. All credible 
relevant evidence will be considered. 
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Facts and Procedural History 

As the facts and procedural history have been adequately documented in the previous decision of 
the AAO, we will only repeat certain facts as necessary here, In this matter, the director initially 
denied the petition, finding that the petitioner failed to establish: (1) he had a qualifying 
relationship with a USC; (2) he is eligible for immigrant classification as an immediate relative; 
(3) he shared a joint residence with the USC spouse; (4) he had been subjected to battery or 
extreme cruelty perpetrated by the USC; or (5) he had married the USC spouse in good faith. In 
the AAO's March 30, 2009 decision on appeal, the AAO concurred with the director's 
determination and also found that the petitioner had not complied with the evidentiary 
requirements of the regulation at 8 C.F.R. § 204,2(c)(2)(v) and thus had not established that he is 
a person of good moral character. However, the AAO remanded the matter for issuance of a 
Notice of Intent to Deny (NOlO), as required by the regulation at 8 C.F.R. 
§ 204.2(c)(3)(ii)(2006) that was in effect when the petition was filed. l Upon remand, the director 
issued a NOlO, which informed the petitioner of the deficiencies in the record and afforded him 
the opportunity to submit further evidence on the above issues and to establish eligibility for this 
benefit. 

The petitioner responded to the NOlO with evidence establishing that he had entered into a 
qualifying relationship with a USC spouse and that he was eligible for immigrant classification 
based on that relationship. The director noted that the petitioner also provided a new personal 
statement, bills and bank statements in the petitioner's name with a California address that are 
dated in 2000, and previously submitted documentation that had been previously reviewed. 
Upon review of the additional information submitted in response to the NOlO, the director 
determined that the petitioner had established a qualifying relationship with a USC and had 
demonstrated eligibility for immigrant classification based on the qualifying relationship. On 
Novem ber 18, 2011, the director determined, based upon review of the petitioner's new personal 
statement and the bills and bank statements issued in 2006, the petitioner had not established: (1) 
he shared a joint residence with the USC spouse; (2) he had been subjected to battery or extreme 
cruelty perpetrated by the USC; (3) he had married the USC spouse in good faith; or (4) he is a 
person of good moral character. The director certified his decision to the AAO for review and 
notified the petitioner that he could submit a brief to the AAO within 30 days of service of the 
director's decision. The petitioner submits an additional statement on certification. 

Joint Residence 

In the petitioner's personal statement on certification, he explains that his previous statement 
indicating that he had resided with the USC spouse from May 2005 until November 2005 was not 
specific and left out details. He notes that he actually resided with his USC spouse until May 2006 
but that because of their problems he would sometimes sleep at a relative's house for a few days. 
He asserts that the bills and bank statements submitted in response to the NOlO that were dated in 

1 On April 17,2007, United States Citizenship and Immigration Services promulgated a rule related til the 
issuance of requests for evidence and NOlDs. 72 Fed. Reg. 19100 (Apr. 17, 2007). Thc rule hecame 
effective on June 18,2007, after the filing and adjudication of this petition. 
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2006 should be considered evidence of his joint residence with the USC spouse. He indicates that 
as his USC spouse's credit was poor. the bills were not in her name. Upon review. the bills and 
bank statements dated in 2006 are addressed solely to the petitioner and are insufficient to establish 
that he and his USC spouse jointly resided at the address. The petitioners explanation that his 
previously submitted statement was not specific and left out details is insufficient to overcome the 
numerous discrepancies and inconsistencies in the record that have been previously set out. The 
petitioners statement on certification does not overcome the director's decision on the issue of joint 
residence. 

Batter,' or Extreme Cruelty 

In the petitioner s statement on certification, he does not provide specific examples of incidents of 
battery or conduct that constitutes extreme cruelty as that tcrm is defined in the statute, regulation, 
and pertinent case law. Rather he refers generally to being slapped, pulled, and grabbed and being 
subjected to his USC spouse's control. He notes that the USC spouse did not want him to talk to his 
friends or family, that she checked his cell phone, and that she would threaten him. Upon review of 
the petitioner's statement on certification, the petitioner does not provide probative testimony that 
he was subjected to battery or that he was subjected to conduct comparable to the behavior 
described in the regulation at 8 C.F.R. § 204.2(c)(1)(vi), which includes forceful detention, 
psychological or sexual abuse or exploitation, rape, molestation, incest, or forced prostitution. Nor 
has the petitioner established that his spouse' s behavior was part of an overall pattern of violence or 
coercion. As noted by the Ninth Circuit Court of Appeals, "[b]ecause every insult or unhealthy 
interaction in a relationship does not rise to the level of domestic violence ... , Congress required a 
showing of extreme cruelty in order to ensure that [the law] protected against the extreme concept 
of domestic violence, rather than mere unkindness." See Hernandez v. Ashcroft, 345 F.3d 824, 840 
(91h Cir. 20(3) (interpreting the definition of extreme cruelty at 8 C.P.R. § 204.2(c)(1)(vi)). The 
petitioner's general statement on certification is insufficient to overcome the previous decisiolL<; 
setting out the deficiencies in the record regarding this issue. 

Good Moral Character 

The petitioner statcs on certification that he has never been arrested or involved with the police and 
that he is a person of good moral character. As observed in the previous decisions, however, the 
petitioner has not produced state and local police clearances from all locations in which he claims to 
have resided for six or more months during the 3-year period immediately preceding the filing of 
the self-petition. Nor has the petitioner provided reasons for the unavailability of such clearances. 
The record on certification is insufficient to overcome the previous decisions on this issue. 

Good Faith Entry into MarriaRe 

In the petitioner's statement on certification he states that he married his wife because he loved her 
and claims that they had plans to start businesses together and to have a family. The petitioner, 
however, does not provide the requisite probative, consistent detail of the couple's shared 
residence(s) or experiences sufficient to establish his intent when he entered into the marriage. The 
record on certification is insufficient to overcome the prior determinations on this issue. 
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Conclusion 

The petition will be denied for the reasons stated above. In visa petition proceedings, the burden 
of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of 
the Act, 8 U.S.c. § 1361. Here, that burden has not been met. Accordingly, the November 18, 
2011 decision of the director is affirmed and the petition is denied. 

ORDER: The director's decision of November 18,2011 is affirmed. The petition remains 
denied. 


