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DISCUSSION: The service center director (the director) denied the immigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1154(a)(1)(A)(iii), as an alien battered or subjected to extreme
cruelty by a United States citizen.

The director denied the petition on the basis of his determination that the petitioner had failed to
establish: (1) a qualifying relationship with a citizen of the United States and corresponding
eligibility for immediate relative classification on the basis of such a relationship; (2) that he resided
jointly with his wife; (3) that he is a person of good moral character; and (4) that he married his
wife in good faith. On appeal, counsel submits a brief letter.

Applicable Law

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States citizen
may self-petition for immigrant classification if the alien demonstrates that he or she entered into the
marriage with the United States citizen spouse in good faith and that during the marriage, the alien or a
child of the alien was battered or subjected to extreme cruelty perpetrated by the alien's spouse. In
addition, the alien must show that he or she is eligible to be classified as an immediate relative under
section 201(b)(2)(A)(i) of the Act, resided with the abusive spouse, and is a person of good moral
character. Section 204(a)(1)(A)(iii)(II) of the Act, 8 U.S.C. § 1154(a)(1)(A)(iii)(II).

Section 204(a)(1)(J) of the Act, 8 U.S.C. § 1154(a)(1)(J) states, in pertinent part, the following:

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) . . , or in
making determinations under subparagraphs (C) and (D), the [Secretary of Homeland
Security] shall consider any credible evidence relevant to the petition. The
determination of what evidence is credible and the weight to be given that evidence
shall be within the sole discretion of the [Secretary of Homeland Security].

The eligibility requirements are explained further at 8 C.F.R. § 204.2(c)(1), which states, in
pertinent part, the foHowing:

(i) Basic eligibility requirements. A spouse may file a self-petition under section
204(a)(1)(A)(iii) . . . of the Act for his or her classification as an immediate
relative . . . if he or she:

(B) Is eligible for immigrant classification under section
201(b)(2)(A)(i) . . . of the Act based on that relationship [to the U.S.
citizen spouse].
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(iv) Eligibility for immigrant classification. A self-petitioner is required to
comply with the provisions of section . . . 204(g) of the Act. . . .

(v) Residence. . . . The self-petitioner is not required to be living with the abuser
when the petition is filed, but he or she must have resided with the
abuser . . . in the past.

* * *
(vii) Good moral character. A self-petitioner will be. found to lack good moral

character if he or she is a person described in section 101(f) of the Act.
Extenuating circumstances may be taken into account if the person has not
been convicted of an offense or offenses but admits to the commission of an
act or acts that could show a lack of good moral character under section
101(f) of the Act. A person who was subjected to abuse in the form of forced
prostitution or who can establish that he or she was forced to engage in other
behavior that could render the person excludable under section 212(a) of the
Act would not be precluded from being found to be a person of good moral
character, provided the person has not been convicted for the commission of
the offense or offenses in a court of law. A self-petitioner will also be found
to lack good moral character, unless he or she establishes extenuating
circumstances, if he or she willfully failed or refused to support dependents;
or committed unlawful acts that adversely reflect upon his or her moral
character, or was convicted or imprisoned for such acts, although the acts do
not require an automatic finding of lack of good moral character. A
self-petitioner's claim of good moral character will be evaluated on a
case-by-case basis, taking into account the provisions of section 101(f) of the
Act and the standards of the average citizen in the community. If the results
of record checks conducted prior to the issuance of an immigrant visa or
approval of an application for adjustment of status disclose that the
self-petitioner is no longer a person of good moral character or that he or she
has not been a person of good moral character in the past, a pending
self-petition will be denied or the approval of a self-petition will be revoked.

* * *
(ix) Good faith marriage. A spousal self-petition cannot be approved if the

self-petitioner entered into the marriage to the abuser for the primary purpose
of circumventing the immigration laws. A self-petition will not be denied,
however, solely because the spouses are not living together and the marriage
is no longer viable.

The evidentiary standard and guidelines for a self-petition filed under section 204(a)(1)(A)(iii) of
the Act are explained further at 8 C.F.R. § 204.2(c)(2), which states, in pertinent part, the following:

Evidence for a spousal self-petition -

(i) General. Self-petitioners are encouraged to submit primary evidence
whenever possible. The Service will consider, however, any credible
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evidence relevant to the petition. The determination of what evidence is
credible and the weight to be given that evidence shall be within the sole
discretion of the Service.

(ii) Relationship. A self-petition file by a spouse must be accompanied by
evidence of ... the relationship. Primary evidence of a marital relationship is
a marriage certificate issued by civil authorities, and proof of the termination
of all prior marriages, if any. . . .

(iii) Residence. One or more documents may be submitted showing that the
self-petitioner and the abuser have resided together . . . Employment records,
utility receipts, school records, hospital or medical records, birth certificates
of children . . ., deeds, mortgages, rental records, insurance policies,
affidavits or any other type of relevant credible evidence of residency may be
submitted.

(v) Good moral character. Primary evidence of the self-petitioner's good moral
character is the self-petitioner's affidavit. The affidavit should be
accompanied by a local police clearance or a state-issued criminal
background check from each locality or state in the United States in which
the self-petitioner has resided for six or more months during the 3-year period
immediately preceding the filing of the self-petition. Self-petitioners who
lived outside the United States during this time should submit a police
clearance, criminal background check, or similar report issued by the
appropriate authority in each foreign country in which he or she resided for
six or more months during the 3-year period immediately preceding the filing
of the self-petition. If police clearances, criminal background checks, or
similar reports are not available for some or all locations, the self-petitioner
may include an explanation and submit other evidence with his or her
affidavit. The Service will consider other credible evidence of good moral
character, such as affidavits from responsible persons who can
knowledgeably attest to the self-petitioner's good moral character.

* * *
(vii) Good faith marriage. Evidence of good faith at the time of marriage may

include, but is not limited to, proof that one spouse has been listed as the
other's spouse on insurance policies, property leases, income tax forms, or
bank accounts; and testimony or other evidence regarding courtship, wedding
ccremony, shared residence and experiences. Other types of readily available
evidence might include the birth certificates of children born to the abuser
and the spouse; police, medical, or court documents providing information
about the relationship; and affidavits of persons with personal knowledge of
the relationship. All credible relevant evidence will be considered.

Section 204(g) of the Act, 8 U.S.C. § 1225(e), states the following:
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Restriction on petitions based on marriages entered while in exclusion or
deportation proceedings. - Notwithstanding subsection (a), except as provided in
section 245(e)(3), a petition may not be approved to grant an alien immediate
relative status or preference status by reason of a marriage which was entered into
during the period [in which administrative or judicial proceedings are pending], until
the alien has resided outside the United States for a 2-year period beginning after the
date of the marriage.

Section 245(e) of the Act, 8 U.S.C. § 1225(e), states, in pertinent part, the following:

Restriction on adjustment of status based on marriages entered while in admissibility
or deportation proceedings; bona fide marriage exception. -

(3) [S]ection 204(g) shall not apply with respect to a marriage if
the alien establishes by clear and convincing evidence to the satisfaction of
the [Secretary of Homeland Security] that the marriage was entered into in
good faith and in accordance with the laws of the place where the marriage
took place and the marriage was not entered into for the purpose of procuring
the alien's admission as an immigrant and no fee or other consideration was
given (other than a fee or other consideration to an attorney for assistance in
preparation of a lawful petition) for the filing of a petition under section
204(a) . . . with respect to the alien spouse or alien son or daughter. In
accordance with the regulations, there shall be only one level of
administrative appellate review for each alien under the previous sentence.

The corresponding regulation at 8 C.F.R. § 245.1(c)(8)(v) states, in pertinent part, the following:

Evidence to establish eligibility for the bona fide marriage exemption. Section
204(g) of the Act provides that certain visa petitions based upon marriages entered
into during deportation, exclusion or related judicial proceedings may be approved
only if the petitioner provides clear and convincing evidence that the marriage is
bona fide.

Pertinent Facts and Procedural History

The petitioner is who last entered the United States on March 22, 2003 and was
issued a Form I-862, Notice to Appear in Removal Proceedings, on April 23, 2007. He married C-C-,'
a citizen of the United States, on October 18, 2007. The petitioner filed the instant Form I-360 on
October 5, 2010. The director issued a subsequent request for additional evidence (RFE) to which the
petitioner, through counsel, filed a timely response. After considering the evidence of record,
including the petitioner's response to his RFE, the director denied the petition on February 6, 2012.

1 Name withheld to protect individuaFs identity.
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The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). Upon review of the entire record, we find that the petitioner has failed to overcome the
director's grounds for denying this petition. Beyond the decision of the director we find additionally
that section 204(g) of the Act further bars approval of the petition.

Qualifying Relationship and Corresponding Eligibility for Immediate Relative Classification

The petitioner claimed on the Form I-360 that his marriage to C-C- is his first. His marriage certificate
states that his marriage to C-C- was his second. Other evidence, including his statements on the Form
G-325A, Biographic Information, indicates the petitioner's marriage to C-C- is his third.

In his RFE the director requested that the petitioner clarify this matter. Noting that the evidence of
record indicated that his current marriage is his third, rather than his second as stated on his marriage
certificate, the director requested, inter alia, that the petitioner submit a corrected marriage certificate.
In his September 20, 2011 response, the petitioner claimed that the office of the City Clerk of
Worcester, Massachusetts had refused to issue a corrected certificate, and that he was "in the process of
taking them to court to correct it." However, he submitted no evidence substantiating his claim.

In his February 6, 2012 decision denying the petition, the director noted the discrepancies of record
regarding the number of the petitioner's marriages as well as the petitioner's failure to submit any
evidence to support his claim of having initiated legal action against the City Clerk of Worcester.
Counsel does not address these issues on appeal. Instead, he claims that the petitioner properly
completed the Form G-325A to indicate that his marriage to C-C- is his third; asserts that the marriage
certificate contains "mistakes that can be corrected"; and argues that an error on a marriage certificate
does not "render the whole marriage inadmissible."

We are not persuaded by counsel's arguments. The petitioner claimed on the Form I-360 that he had
only been married once. His marriage certificate states that his marriage to C-C- was his second. The
petitioner claimed on the Forms G-325A that his marriage to C-C- was his third. Counsel does not
explain why the petitioner claimed that his marriage to C-C- was his first or address the director's
comments regarding the petitioner's failure to submit evidence substantiating his claim of having
initiated legal action against the City Clerk of Worcester. The petitioner has made multiple claims
regarding the number of marriages into which he has entered, and counsel fails to clarify those
conflicting claims through the submission of evidence which establishes the correct number clearly.
The regulation at 8 C.F.R. § 204.2(c)(2)(ii) requires the petitioner to submit proof of the termination
of all prior marriages and, without having clear evidence to establish the correct number of prior
marriages, we are unable to ascertain whether the petitioner has complied with that regulation.
Absent proof of the legal termination of all prior marriages, we cannot determine whether the
petitioner's marriage to C-C- constitutes a qualifying relationship as required by
8 C.F.R. § 204.2(c)(1)(i)(B).

Accordingly, the petitioner has failed to demonstrate the existence of qualifying relationship as
required by 8 C.F.R. § 204.2(c)(1)(i)(B) and consequently has also failed to establish his eligibility
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for immigrant classification under section 204(a)(1)(A)(iii) of the Act on the basis of such a
relationship

Joint Residence

The petitioner claimed on the Form 1-360 that he and C-C- began living together in October 2007
and that they were still living together at the time he filed the petition. However, the relevant
testimonial evidence submitted below does not establish that the petitioner and C-C- ever lived
together. Although the record contains four separate statements from the petitioner, he did not
describe the couple's apartment, their neighborhood, any of their shared belongings. their shared
residential routine, or otherwise provide any probative information to establish their allegedly 'oint
residence. Nor did his affiants provide such information. Although

all claimed to have visited the couple at their shared apartment, they did not
describe the couple's joint residence in probative detail other than to describe the abuse.

The only relevant documentary evidence that the petitioner submitted in support of the instant
petition regarding his claimed joint residence with C-C- was a letter from
pertaining to a shared bank account. However, that letter does not establish that both individuals
accessed, and used, this account and it does not demonstrate that they ever lived together.

The record also contains relevant documentary evidence regarding the couple's claimed joint
residence submitted in support of prior applications, including two residential leases, information
regarding a life insurance policy, additional evidence regarding joint bank accounts, copies of bank
cards, copies of two jointly-filed tax returns, and utility statements. The director properly reviewed
and summarized this evidence in his June 27, 2011 RFE as well as in his February 6. 2012 decision
denying the petition. The director also provided a detailed analysis in both the RFE and the
decision that described the evidentiary deficiencies contained in that evidence. Those evidentiary
deficiencies identified by the director have never been addressed, and have therefore not been
overcome. Accordingly, this evidence does not establish that C-C- and the petitioner resided
together.

The assertions made by counsel on appeal do not establish that the petitioner and C-C- resided
together, either. Counsel neither submits additional evidence regarding the couple's claimed joint
residence nor addresses the evidentiary deficiencies described by the director regarding the
evidence submitted below and in prior proceedings. Instead, he simply lists the evidence submitted
below, which does not overcome this ground of the director's decision.

The relevant evidence fails to establish that the petitioner and C-C- shared a joint residence as
required by section 204(a)(1)(A)(iii)(II)(dd) of the Act.

As will be discussed later in this decision, the petitioner has failed to demonstrate his compliance with
section 204(g) of the Act and is consequently ineligible for classification as the spouse of a U.S. citizen
under section 201(b)(2)(A)(i) of the Act based upon his marriage to C-C-. 8 C.F.R. § 204.2(c)(1)(iv). The
petitioner is consequently ineligible for immigrant classification under section 204(a)(1)(A)(iii) of the Act for
this additional reason.
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Good Moral Character

The regulation at 8 C.F.R. § 204.2(c)(2)(v) states that primary evidence of a petitioner's good moral
character is an affidavit from the petitioner, accompanied by local police clearances or state-issued
criminal background checks from each locality or state in the United States where the petitioner
lived for at least six months during the three-year period immediately preceding the filing of the
self-petition. Although the petitioner submitted a criminal background check issued by the State of
Massachusetts indicating no criminal activity on his part, the background check was conducted
using the name As this is not the petitioner's name, the director found that this
criminal background did not satisfy 8 C.F.R. § 204.2(c)(2)(v).

On appeal, counsel claims that this mistake was made by the Massachusetts Department of Criminal
Justice Information Services (CJIS), and that it "is being corrected." However, counsel does not
submit a corrected criminal background check or any other evidence that would otherwise satisfy
8 C.F.R. § 204.2(c)(2)(v). The record as currently constituted therefore does not establish the
petitioner's requisite good moral character as required by section 204(a)(1)(A)(iii)(ll)(bb) of the
Act.

Good Faith Entry into Marriage

In his February 22, 2008 statement submitted in support of the permanent residency petition filed by
C-C- on his behalf the petitioner claimed that he met C-C- at a on February 1.
2007. and recounted that he asked her for her telephone number while she was she was having
lunch with friends and, that they had their first date one month later, and that he proposed marriage
in August 2007. He made similar assertions in his July 2, 2009 letter. However, the petitioner did
not discuss or describe the couple's courtship, their wedding ceremony, and any of their shared
residence and experiences, apart from the abuse, in probative detail. Nor did the petitioner provide
such information in either of the two statements he submitted in support of the instant petition. Nor
did provide such information, as their testimony centered
on their claims of abuse and did not contain any information regarding the petitioner's intentions
upon entering into the marriage. For all of these reasons, the relevant testimonial evidence
submitted below does not establish that the petitioner married C-C- in good faith.

Nor does the relevant documentary evidence establish that the petitioner married C-C- in good faith.
The pictures of the couple together demonstrate only that C-C- and the petitioner were together on
several occasions, and do not speak to the petitioner's intentions upon entering into the marriage.
Similarly, the greeting card does not, alone, demonstrate the petitioner's good faith entry into the
marriage. Finally, the evidentiary deficiencies present in the remaining relevant documentary
evidence was discussed above.

The assertions made by counsel on appeal do not establish that the petitioner married C-C- in good
faith. He submits no new testimony or documentary evidence regarding the petitioner's intentions
upon entering into the marriage and does not address the evidentiary deficiencies described by the
director regarding the evidence submitted below and in prior proceedings. Instead, counsel simply
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provides a list of the evidence the petitioner submitted below regarding his claimed good faith entry
into the marriage, which does not overcome this ground of the director's decision.

When considered in the aggregate, the relevant evidence does not establish that the petitioner married
C-C- in good faith, as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act.

Section 204(g) of the Act

The record establishes that the petitioner married C-C- after he had been placed into removal
proceedings. As set forth above, the regulation at 8 C.F.R. § 204.2(c)(1)(iv) clarifies that a self-
petitioner is required to comply with section 204(g) of the Act, and the record in this case does not
indicate that the petitioner resided outside of the United States for two years after his marriage.
Accordingly, section 204(g) of the Act bars approval of this petition unless the petitioner can
establish eligibility for the bona fide marriage exemption at section 245(e) of the Act.

We have affirmed the director's determination that the petitioner failed to establish that he entered into
marriage with C-C- in good faith, as required by section 204(a)(1)(A)(iii)(1)(aa) of the Act. While
identical or similar evidence may be submitted to establish a good faith marriage pursuant to section
204(a)(1)(A)(iii)(I)(aa) of the Act and eligibility for the bona fide marriage exemption at section
245(e)(3) of the Act, the latter provision imposes a heightened burden of proof. Matter ofArthur,
20 1&N Dec. 475, 478 (BIA 1992). To demonstrate eligibility for immigrant classification under
section 204(a)(1)(A)(iii) of the Act, the petitioner must establish his good-faith entry into the
qualifying relationship by a preponderance of the evidence and any relevant, credible evidence shall
be considered. Sections 204(a)(1)(A)(iii)(I)(aa) and 204(a)(1)(J) of the Act, 8 U.S.C. §§
l l54(a)(1)(A)(iii)(I)(aa), 1154(a)(1)(J); Matter of Chawathe, 25 I&N Dec. 369, 375 (AAO 2010),
However, to be eligible for the bona fide marriage exception under section 245(e)(3) of the Act, the
petitioner must establish his good-faith entry into marriage by clear and convincing evidence.
Section 245(e)(3) of the Act, 8 U.S.C. § 1255(e)(3); 8 C.F.R. § 245.1(c)(9)(v); Dielma/m v. LN.S.,
34 F.3d 851, 853 (9* Cir. 1994). "Clear and convincing evidence" is a more stringent standard,
Matter of Arthur, 20 I&N Dec. at 478. See Pritchett v. LN.S., 993 F.2d 80, 85 (5'" Cir. 1993)
(acknowledging "clear and convincing evidence" as an "exacting standard").

As the petitioner has failed to establish that he married C-C- in good faith by a preponderance of the
evidence as required by section 204(a)(1)(A)(iii)(I)(aa) of the Act, he has also failed to demonstrate
that he qualifies for the bona fide marriage exemption under the heightened standard of proof
required by section 245(e)(3) of the Act. Accordingly, section 204(g) of the Act further bars
approval of this petition.

Conclusion

The petitioner has failed to overcome the director's grounds for denial and has not established: (1) a
qualifying relationship with a citizen of the United States and his corresponding eligibility for
immediate relative classification on the basis of such a relationship; (2) that he resided jointly with
C-C-; (3) that he is a person of good moral character; and (4) that he married C-C- in good faith.
Beyond the decision of the director, we find additionally that section 204(g) of the Act further bars
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approval of this petition.3 Accordingly, the petitioner is ineligible for immigrant classification
under section 204(a)(1)(A)(iii) of the Act and this petition must remain denied.

In these proceedings, the petitioner bears the burden of proof to establish his eligibility by a
preponderance of the evidence. Section 291 of the Act. 8 U.S.C. § 1361; Matter of Chawathe,
25 I&N Dec. 369, 375 (AAO 2010). He has not met his burden and the appeal will be dismissed.

ORDER: The appeal is dismissed.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision.
See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d
683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d at 145 (noting that the AAO conducts appellate review
on a de novo basis).


