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DISCUSSION: The Director, Vermont Service Center ("the director"), denied the immigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
director's decision shall be withdrawn and the matter remanded for entry of a new decision. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and 
Nationality Act (the Act), S U.S.c. § 1154(a)(I)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

Section 204(a)(1 )(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b)(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204(a)(1 )(A)(iii)(II) of the Act, 8 U.S.c. § 1154(a)(1 )(A)(iii)(II). 

Section 20S( d) of the Act, 8 U .S.c. § 1158( d), states in pertinent part: 

(6) If the [Secretary of Homeland Security] determines that an alien has knowingly made a 
frivolous application for asylum and the alien has received the notice under paragraph 
(4)(A), the alien shall be permanently ineligible for any benefits under this Act, effective 
as of the date of a final determination on such application. 

The petitioner is a native and citizen of Colombia who entered the United States on April 27, 2009 
on a B-2 visitor visa with temporary authorization to remain in the United States until October 26, 
2009. On February 19, 2010, a Notice to Appear (NTA) was issued to the petitioner placing him in 
immigration proceedings. On February 22. 2011 the immigration judge denied the petitioner's 
asylum application finding the petitioner not credible and that the petitioner had filed a frivolous 
asylum application. The petitioner timely appealed the immigration judge's decision to the Board 
of Immigration Appeals (BIA). 

On January 18,2011, the petitioner filed the instant Form 1-360, Petition for Amerasian, Widow(er) 
or Special Immigrant. Upon review of the record, the director determined that the petitioner had 
failed to establish: he is eligible for immigrant classification as an immediate relative under section 
201 (b)(2)(A)(i) of the Act; he shared a joint residence with the USC spouse; he had been subjected 
to battery or extreme cruelty perpetrated by the USC; he is a person of good moral character; or he 
had married the USC spouse in good faith. The director did not discuss the deficiencies in the 
evidence submitted or provide an analysis of the petitioner's failure to establish the stated grounds 
for denial, citing section 208(d)(6) of the Act, which precludes an alien from being granted any 
benefits under the Act if it has been determined that he or she filed a frivolous asylum application. 

Counsel for the petitioner timely filed a Form 1-290B, Notice of Appeal or Motion, asserting that 
the petitioner's appeal to the BIA regarding the filing of the frivolous asylum application was still 
pending and thus, the immigration judge's decision was not a final determination on the issue. 
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The current record includes a February 2, 2012 decision issued by the BIA in which the BIA 
sustained the petitioner's appeal regarding the immigration judge's finding that the petitioner had 
filcd a frivolous asylum application. 

The AAO conducts appellate review on a de novo basis. See SO/lane v. DOl, 3Hl F.3d 143, 145 
(3d Cir. 20(4). Based upon the BIA's February 2012 decision, we withdraw the director's 
determination that the petitioner is subject to section 208(d)(6) of the Act. However, as the 
director did not address the deficiencies in the evidence regarding the petitioner'S residence with 
the USC spouse, his claims that he was subjected to battery or extreme cruelty, his good moral 
character, or his good faith entry into his marriage, the matter must be remanded for entry of a 
new decision addressing the petitioner's eligibility for this benefit. As always in these 
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.s.c. § 1361; H C.F.R. § 214. 14(c)(4). 

ORDER: The director's decision, dated November 3, 2011, is withdrawn and the matter remanded 
for entry of a new decision. 


