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DISCUSSION: The Director, Vermont Service Center, denied the immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will withdraw 
the director's decision; however, because the petition is not approvable, it will be remanded for 
further action and consideration. 

The petitioner seeks immigrant classification under section 204(a)(1)(A)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.c. § 1154(a)(1)(A)(iii), as an alien battered or subjected to 
extreme cruelty by a United States citizen. 

The director determined that the petitioner had not established that he had been subjected to 
battery or extreme cruelty perpetrated by the United States citizen (USC) spouse. On appeal, 
counsel for the petitioner submits a Form I-290B, Notice of Appeal or Motion, and a brief. 

Applicable Law and Regulations 

Section 204(a)(1)(A)(iii) of the Act provides that an alien who is the spouse of a United States 
citizen may self-petition for immigrant classification if the alien demonstrates that he or she entered 
into the marriage with the United States citizen spouse in good faith and that during the marriage, 
the alien or a child of the alien was battered or subjected to extreme cruelty perpetrated by the 
alien's spouse. In addition, the alien must show that he or she is eligible to be classified as an 
immediate relative under section 201(b )(2)(A)(i) of the Act based on his or her relationship to the 
abusive spouse, resided with the abusive spouse, and is a person of good moral character. Section 
204( a)(l )(A)(iii)(II) of the Act, 8 U.s.c. § 1154( a)(l )(A)(iii)(II). 

Section 204(a)(1)(J) of the Act states, in pertinent part: 

In acting on petitions filed under clause (iii) or (iv) of subparagraph (A) ... , or in 
making determinations under subparagraphs (C) and (D), the [Secretary of 
Homeland Security] shall consider any credible evidence relevant to the petition. 
The determination of what evidence is credible and the weight to be given that 
evidence shall be within the sole discretion of the [Secretary of Homeland Security]. 

The eligibility requirements pursuant to Section 204(a)(1)(A)(iii) of the Act are further set out in the 
regulation at 8 C.F.R. § 204.2( c )(1), which states, in pertinent part: 

(vi) Battery or extreme cruelty. For the purpose of this chapter, the phrase "was 
battered by or was the subject of extreme cruelty" includes, but is not limited to, 
being the victim of any act or threatened act of violence, including any forceful 
detention, which results or threatens to result in physical or mental injury. 
Psychological or sexual abuse or exploitation, including rape, molestation, incest 
(if the victim is a minor), or forced prostitution shall be considered acts of 
violence. Other abusive actions may also be acts of violence under certain 
circumstances, including acts that, in and of themselves, may not initially appear 
violent but that are a part of an overall pattern of violence. The qualifying abuse 
must have been committed by the citizen ... spouse, must have been perpetrated 
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against the self-petitioner ... and must have taken place during the self
petitioner's marriage to the abuser. 

* * * 
(ix) Good faith marriage. A spousal self-petition cannot be approved if the self
petitioner entered into the marriage to the abuser for the primary purpose of 
circumventing the immigration laws. A self-petition will not be denied, however, 
solely because the spouses are not living together and the marriage is no longer 
viable. 

The evidentiary guidelines for a self-petition under section 204(a)(1)(A)(iii) of the Act are set forth 
in the regulation at 8 c.F.R. § 204.2(c)(2), which states, in pertinent part: 

Evidence for a spousal self-petition-

(i) General. Self-petitioners are encouraged to submit primary evidence whenever 
possible. The Service will consider, however, any credible evidence relevant to 
the petition. The determination of what evidence is credible and the weight to be 
given that evidence shall be within the sole discretion of the Service. 

* * * 
(iv) Abllse. Evidence of abuse may include, but is not limited to, reports and 
affidavits from police, judges and other court officials, medical personnel, school 
officials, clergy, social workers, and other social service agency personnel. Persons 
who have obtained an order of protection against the abuser or have taken other legal 
steps to end the abuse are strongly encouraged to submit copies of the relating legal 
documents. Evidence that the abuse victim sought safe-haven in a battered women's 
shelter or similar refuge may be relevant, as maya combination of documents such as 
a photograph of the visibly injured self-petitioner supported by affidavits. Other 
forms of credible relevant evidence will also be considered. Documentary proof of 
non-qualifying abuses may only be used to establish a pattern of abuse and violence 
and to support a claim that qualifying abuse also occurred. 

* * * 
(vii) Good faith marriage. Evidence of good faith at the time of marriage may 
include, but is not limited to, proof that one spouse has been listed as the other's 
spouse on insurance policies, property leases, income tax forms, or bank accounts; 
and testimony or other evidence regarding courtship, wedding ceremony, shared 
residence and experiences. Other types of readily available evidence might 
include the birth certificates of children born to the abuser and the spouse; police, 
medical, or court documents providing information about the relationship; and 
affidavits of persons with personal knowledge of the relationship. All credible 
relevant evidence will be considered. 
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The AAO reviews these proceedings de novo. See Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004). 

Facts and Procedural History 

The petitioner is a native and citizen of Romania. He entered the United States on or about 
January 5, 2001 as a B-2 visitor with temporary authorization to remain in the United States until 
July 4, 2001. On September 19, 2005, the petitioner married D_Q_,l the claimed abusive United 
States citizen.2 On October 18, 2010, the petitioner filed the instant Form 1-360, Petition for 
Amerasian, Widow(er) or Special Immigrant. The petitioner noted on the Form 1-360 that he 
jointly resided with D-Q- from September 2005 until November 2008. Upon review of the 
insufficiency of the evidence, the director issued a request for evidence (RFE) and upon 
consideration of the totality of the record including the petitioner's response to the RFE, denied 
the petition determining that the petitioner had not established that he had been subjected to 
battery or extreme cruelty perpetrated by D-Q-. Counsel asserts the director failed to cite 
specific inconsistencies in the petitioner's testimony, failed to accord the petitioner equal 
protection under the due process clause of the Fifth Amendment, and arbitrarily misapplied facts 
and ignored key evidence or accorded the evidence minimal weight. 

Battery and/or Extreme Cruelty 

The director observed that the petitioner initially stated that D-Q- had been unfaithful and had 
become pregnant by another man. The petitioner also indicated initially that D-Q- had called 
him names, insulted and embarrassed him in front of others, scratched his face when she threw 
his car keys at him, was financially irresponsible, and moved out in November 2008 because she 
no longer wanted to be married to him. The petitioner provided an October 12, 2010 intake 
evaluation prepared by noted the petitioner's statements regarding 
difficulty in his marriage infidelity, and pregnancy by another man, and 
abandonment. In response to the director's RFE, the petitioner provided an April 7, 2011 
psychological evaluation prepared by who recited the petitioner's report of 
his wife's behavior including: name mg; contents of the dinner table on the 
floor and throwing a fork at him; pushing him and kicking him in the leg and on two separate 
occasions slapping him; hitting him in the nose with her purse sufficient to cause a nosebleed; 
and caused public embarrassing scenes by screaming, yelling, and calling him derogatory names. 
The petitioner reported to _ that his wife's behavior began two years subsequent to their 
marriage and continued until she told him in November 2008 she was pregnant with another 
man's child at which time she left him. The petitioner submitted a second personal statement 

I Name withheld to protect the individual's identity. 
2 The petitioner's marriage to O-Q- is his third marriage. The record includes a Romanian divorce 
judgment dissolving his marriage to his first wife on May 7, 2003. The record also includes a divorce 
judgment rendered in Lee County, Florida terminating his second marriage on October 31, 2004. The 
record also includes evidence that he has a child with his first wife who was born while the petitioner was 
married to his second wife. His son currently resides in Florida with the petitioner's first wife and the 
petitioner pays child support. 
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dated April 22, 2011 in which he repeated almost verbatim the incidents he had related to 
.. The petitioner also provided a letter from of the 
_ who saw the petitioner on April 7, 2011 for a deviated septum. noted 
the petitioner's report that he had been hit in the nose with a purse three years earlier. 

The director determined that the petitioner's second personal statement and his statements t~ 
IIwere inconsistent with his first statement and the report of _ The director found 
that the petitioner's failure to report significant incidents of abuse in his first version of events 
occurring with his spouse either to United States Citizenship and Immigration Services (USCIS) 
or to brought the reliability of the evidence into question and diminished the weight of 
the evidence. Upon review of the totality of the record, the director discounted the petitioner's 
second rendition of the events that occurred between him and his wife and the testimony of 
witnesses who submitted statements on his behalf. The director determined that the petitioner's 
first account of his interactions with his spouse did not establish eligibility for this classification. 

On appeal, counsel asserts that the petitioner simply provided greater detail in his second April 
22, 2011 personal statement and that there are no statements that are inconsistent with the 
petitioner's initial account of his relationship with 0-0-. Counsel contends that the director 
erred when according little weight to the April 7, 2011 psychological evaluation and when not 
considering the testimony of two witnesses to O-O-'s alleged abuse. Counsel claims that the 
initial intake evaluation prepared by on October 12, 2010 was prepared in order to treat 
the petitioner for anxiety and depression not to illustrate specific instances of abuse. Counsel 
contends that the director, instead of viewing the cumulative evidence provided and citing 
specific direct inconsistencies in the documents provided, arbitrarily dismissed the petitioner's 
claim. Counsel claims that if the petitioner was a woman, the director would have approved the 
petition and thus, the petitioner's right to equal protection under the Fifth Amendment has been 
violated. 

The record does not demonstrate and counsel has not provided evidence on appeal demonstrating 
that the petitioner's right to equal protection has been violated. The record, however, is 
sufficient to establish that the petitioner has been subjected to battery perpetrated by 0-0- and 
the director's decision to the contrary is withdrawn. The petition is not approvable, however, 
because the petitioner has failed to establish that he entered into his marriage in good faith as 
required by section 204(a)(1)(A)(iii)(I)(aa) of the Act. 

Good Faith Entry into Marriage 

The petitioner in his initial October 14, 2010 personal statement indicated that he met 0-0- for the 
first time in November 2001 at a friend's house when she was just fifteen years old. He noted that 
he did not see her again until 2005 at her uncle's wedding. The petitioner stated that is when they 
began to talk and agreed to meet again. The petitioner indicated that he fell in love with her soon 
after and on September 19, 2005 the couple married. The petitioner noted that the couple filed the 
necessary paperwork for his adjustment of status but that on March 15, 2008, the Form 1-130, 
Petition for Alien Relative, filed by 0-0- on his behalf was denied because of discrepancies in the 
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couple's testimony? The petitioner stated that when the Form 1-130 matter was reopened in August 
2011, D-Q- was no longer interested in reconciling because she had left the marriage in November 
2008 and had a child with someone else. In the petitioner's second personal statement, dated April 
22,2011, the petitioner noted that he knew D-Q-'s uncle because he had been her uncle's roommate 
for three years and through him he met D-Q-. 

Although the record includes copies of joint tax returns, there is no evidence that the tax returns 
were filed and other documentary information in the record does not establish the petitioner's actual 
intent when entering into the marriage. The testimony of the individuals who submitted affidavits 
on the petitioner's behalf does not contain in sufficient detail any personal knowledge and 
observations of the relationship; thus the testimony is insufficient to establish the petitioner's intent 
when entering into the marriage. As the petitioner does not provide detailed testimony regarding his 
courtship, wedding ceremony, shared residence and experiences with D-Q- either prior to or during 
the marriage, except as relates to his claim of abuse, the petitioner has not established that he 
entered into the marriage in good faith. For this reason, the petition is unapprovable and must be 
remanded for the director to provide the petitioner the opportunity to establish he entered into the 
marriage in good faith. 

Conclusion 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. 

ORDER: The director's decision is withdrawn; however, the petition is currently unapprovable for 
the reason discussed above. Because the petition is not approvable, the petition is 
remanded to the director for issuance of a new detailed, decision which, if adverse to the 
petitioner, is to be certified to the Administrative Appeals Office for review. 

3 The record shows that D-Q- appealed the district director's decision and that on June 21, 2010, the 
Board of Immigration Appeals (BrA) remanded the matter because of the lengthy delay in providing the 
record to the BrA. The field office director reopened the Form I -130 matter on August 11, 2010; however 
as the service motion reopening the matter decision was returned as undeliverable, the Form 1-130 was 
denied on December 15, 2010. 


